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A NEW PROVINCE FOR LAW AND ORDER 
II 


ER this name there appeared in this REvrew in November, 
1915, an article written by me at the instance of the editor. 
It gives in a summary form the results of my experience as Presi- 
dent of the Australian Court of Conciliation and Arbitration. As 
the article seems to have attracted some attention in America, and 
also in Great Britain and Australia, it may not be amiss to report 
progress after three more years; especially now that a national 
labour administration has been created in the United States in 
the charge of my friend, Professor Frankfurter. 
This Court has not to deal with mere theories. It does not work 
in the air — in the cloud-cuckoo town of Aristophanes. As I said 
in 1915, the Court 


“thas to shape its conclusions on the solid anvil of existing industrial 
facts, in the fulfilment of definite official responsibilities. It has the 
advantage as well as the disadvantage of being limited in its powers and 
its objects.” 


I propose to make this article supplementary to the former. 
But, for the benefit of those who have not read the other, I may 
say that the new province to be rescued from anarchy is that of 
industrial matters. A court has been constituted under the Aus- 
tralian federal constitution by virtue of a power to make laws with 
respect to “conciliation and arbitration for the prevention and 
settlement of industrial disputes extending beyond the limits of 
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any one State.” Each of the six states of Australia has tribunals, 
wages boards or courts, for industrial matters; but this Court was 
created for disputes which pass beyond the boundaries of any one 
state, disputes which cannot be effectually dealt with by state 
laws. In recent years there have been proposals in the direction 
of enlarging the powers of the federal court, and even of altering 
the constitution by committing to the federal Parliament the 
whole subject of labour; but I address myself to the court as it 
stands under the existing constitutional power. 

It is a court for compulsory arbitration — in the sense that its 
awards are binding as law upon the parties. I have found that in 
Great Britain as well as in America the idea of compulsory arbi- 
tration is repugnant to the leaders of the working class, whereas 
in Australia, facing different stars, the opposition comes principally 
from the class of employers. In the earlier years of my work I 
received through the post many insulting anonymous letters, 
most of which I have kept as curiosities, and nearly all of these 
letters came from partisans of the employers. The party with a 
stronger economic position naturally wants to be free to act as it 
thinks fit; it objects to be bound by orders from outside. The act 
makes it the first duty of the Court to endeavour to get agreement 
on the matters in dispute and to exercise its compulsory powers 
only when an agreement is impossible; but when the party with a 
stronger economic position refuses to agree on lines of justice in- 
stead of economic strength the Court has to interfere by dictating 
terms such as would, in its opinion, be just in a collective agree- 
ment. The ideal of the Court is a collective agreement settled, 
not by the measurement of economic resource, but on lines of fair 
play. The stronger economic position is usually held, of course, 
by the party which has the right to give or withhold work and 
wages, the means of livelihood. It is usually held by the employ- 
ers. This is the reason why the awards necessarily operate more 
frequently as a restraint upon employers than as a restraint on 
employees. 3 

I desire to deal in particular with the constructive part of the 
work of the Court. The awards have to be framed on some 
definite system, otherwise in getting rid of one trouble you create 
many others. Some years ago a friend who had had on one or two 
occasions the function of reconciling parties to industrial troubles 
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told me that he had found it best to put the leaders into a good 
humour by getting them to dine together with him and to have 
a friendly chat. A veteran leader of the shearers has written a 
book in which, with much zaiveté, he recommends in the first 
place that leaders of workers in conferences with employers should 
first adduce the solid arguments, and then in the last resort make 
a powerful appeal on behalf of the women and children — “give 
them! the women and children hot.” Neither of these courses 
is permissible for the Court which has to deal, not with single 
isolated disputes, but with a series of disputes. The awards 
must be consistent one with the other, or else comparisons breed 
unnecessary restlessness, discontent, industrial trouble. The 
advantages of system and consistency in the awards are increas- 
ingly apparent, as parties, knowing the lines on which the Court 
acts and understanding its practice, often now make agreements 
in settlement of a dispute in whole or in part without evidence or 
argument.! The agreement if certified by the President and filed 
in the Court is deemed to be an award.? 

In the previous article I have set forth a goodly number of 
propositions laid down by the Court, and on looking through 
them I cannot find that any of them have been overruled or set 
aside. They have been amplified and applied to varying circum- 
stances, and new propositions have been added. The claims for 
the assistance of the Court have been so numerous that my col- 
leagues of the High Court have come to my assistance, and in 
particular Mr. Justice Powers, acting as Deputy President. Al- 
though Mr. Justice Powers has had an absolutely free hand in 
dealing with the disputes which he undertakes, I do not think that 
in any essential or substantial point he has seen fit to reject any 
of the propositions; but as I must take the sole responsibility for 
any statements made in this article I confine myself to a review 
of the position as it stands under my awards. 


Mrintuum WAGE 


The Court adheres to its practice of dividing the minimum 
wage awarded into two parts — the “‘basic wage” — the minimum 





1 c/- Engine-drivers, 8 Com. Arb. 206 (1914); Tramway employees, 9 Com. Arb. 
208 (1915); Marine stewards, to Com. Arb. 539 (1916). 
2 § 24. 











192 HARVARD LAW REVIEW 


to be awarded to unskilled labourers on the basis of ‘the normal 
needs of an average employee regarded as a human being living in 
a civilised community”; and the other, the “secondary wage” — 
the extra payment to be made for trained skill or other excep- 
tional qualities necessary for an employee exercising the functions 
required. 

A curious controversy 2rose in 1915 as to the effect of awarding 
a minimum rate. The act allows the Court * to prescribe a mini- 
mum rate, and does not mention a maximum rate; and one would 
have thought it sufficiently obvious that there is no breach of an 
award on the part of a worker if he decline to take employment 
at the minimum rate prescribed. The contrary view, however, 
has been hotly urged, and some partisans of the employers, news- 
papers and others, have gone so far as to call it a “strike”? when 
men refuse to accept work which is offered at the minimum rate. 
In Webster’s Dictionary “strike” is defined as “‘the act of quitting 
work; ‘specifically, such an act by a body of workmen done as a 
means of enforcing compliance with their demands made on their 
employers.” But our act is clear on the subject. According to 
section 4, “strike” includes the total or partial cessation of work 
by employees acting in combination as a means of enforcing com- 
pliance with the demands made by them or other employees on 
employers. The question first arose in connection with “special 
‘cargoes” in the case of the waterside workers (called, I believe in 
America, “‘longshoremen”’). These men were casual labourers 
hired by the hour. They turned up at the wharf when a vessel 
arrived and the foreman made his selection. The minimum rate 
prescribed was 1/od. per hour. The union had claimed that wheat 
should be treated as a special cargo so that the wheat carriers should 
be entitled to a minimum rate of 2/- per hour. The Court had 
refused this claim, as there seemed to be no sufficient difference 
between wheat and other commodities for the purpose of a mini- 
mum rate. But it appeared that certain members of the union 
had adopted the practice of following the wheat ships from north 
to south, and having acquired a certain dexterity in the handling 
of wheat, had succeeded with some employers in enforcing the 
payment of 2/— per hour. Under the exigencies of the war the 





® § 40. 
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various wheat states had formed wheat pools, and the state govern- 
ments were quite willing to pay the extra third per hour in order 
to get the services of these men in loading the ships for export to 
Great Britain; but they did not like to pay the extra third in the face 
of the decision just given by the Court. The Court reassured the 
employers of the wheat pool thus: ¢ 


“Tt is not necessarily an unjust extortion for a man or a class of men 
who make wheat-carrying a speciality, to demand more than the mini- 
mum rate for his or their services. It is quite in harmony with the 
principle of freedom of contract subject to the minimum wage that an 
employer should seek by extra wages to attract men, who, as he thinks, 
will give him extra speed and efficiency. The device of a minimum wage 
will soon: prove to be a bane instead of a blessing if the position be per- 
verted as the arguments tend to pervert it. I can only say plainly that 
there is no breach of the award or impropriety in a man refusing his 
services in loading wheat unless the employer pay him more than the 
minimum. It is all a matter for contract.” 


The extra third was paid. The wheat was loaded and carried to 
the Allies, while at the same time no obligation was imposed on 
all the exporters for the term of the award to pay a minimum rate 
of 2/-. 

The doctrine, however, which now appears to be a mere truism, 
was attacked by certain newspapers and employers in a tirade of 
abuse. The men, it was said, were actually encouraged by the 
Court to “strike” for higher wages. Even if the legal position were 
clear the Court was not justified in stating it, in suggesting higher 
demands, and so forth. However, I took the first opportunity 
of stating a-case on the subject for the opinion of the High Court; 
and the High Court, by a unanimous decision, upheld the doctrine.® 

It would, of course, be an astounding position if, while the em- 
ployer remains free to give or to refuse employment at the mini- 
mum rate, the employee were bound to take employment at that 
rate. The employer has the formidable power of refusing to give 
work to any particular man, the power even to put an end to all 
his own business operations; why should not the employee be free 
to refuse to take work? A minimum rate is in effect a restraint on 





4 Waterside workers, 9 Com. Arb. 315 (1915), 10 Com. Arb. 1 (1916). 
5 Waterside workers, 21 Com. L. R. 642 (1916). 
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the employer; a maximum rate would be in effect a restraint upon 
an employee. The act gives power to prescribe a minimum rate, 
and the object of that power would be defeated if a man who 
thinks that his services are worth more than the minimum rate 
were not free to hold out for a higher rate. Some employers pay 
more than the minimum for the avowed purpose of attracting the 
best men. Incidentally it may be remarked that the position as 
now settled here is very far from justifying the fears of those who 
look on provisions for minimum rates as tending to the establish- 
ment of a “servile state.” Mr. Belloc’s dogma ® that “the prin- 
ciple of a minimum wage involves as its converse the principle of 
compulsory labour,” is not confirmed by such experience as I 
have had. 

The statement has often been made that the minimum rate 
tends to become the maximum rate. I have not found it so. It 
is quite true that far more employees get the minimum rate pre- 
scribed than got it before the rate was fixed, for, before that time 
they usually got varying rates, mostly below the minimum. I 
have not found unions objecting to members taking extra pay for 
extra usefulness; for instance, in building operations an expert 
scaffolder often claitns, and gets without objection, a higher rate 
than the flat minimum prescribed; and leading hands in a labouring 
process often get higher rates than their mates; ’ but unions object 
to extra rates for extra servility, for disloyalty to one’s comrades. 


OFFENSIVE Joss, Etc. 


Connected with this doctrine are the propositions that the 
Court does not attempt to discriminate in minimum ‘rates on the 
ground of comparative laboriousness, and that the Court will not 
prescribe an extra minimum to compensate for unnecessary risks 
to the life or health of the employee, or for unnecessary dirt.* For 
instance, members of the Amalgamated Society of Engineers failed 
to get an increase of rate under the name of “dirt money” when 
handling dirty work. That is to say, the Court refused to increase 
the minimum rate prescribed.® So, too, in artificial manure works, 





8 “The Servile State,” 172. 

7 Broken Hill, 10 Com. Arb. 200, 201 (1916). 

8 Propositions 12 and 19 of the previous article. 
® Broken Hill, 1o Com. Arb. 155 (1916). 
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the employees asked for an increase in the minimum rate because 
of dust and fumes. It was said that dust affected the air passages 
and produced catarrh, etc.; but there was no evidence to show 
how far, if at all, the dusty conditions operated to reduce the 
effective wages. The Court was unable to express the injury in 
terms of money. Of course, if the subject of defective arrange- 
ments under which dust is produced come before the Court directly 
as a grievance for regulation, the Court would have to decide the 
matter as best it could; but employers must not be allowed to 
purchase by money a right to injure health. The same principles 
are applied to cases of excessive strain on employees, as by exces- 
sive weights or excessive use of certain muscles or injury to clothes: 


“This Court tends rather to refuse to make differences in minimum 
rates except for clearly marked distinctions and qualifications, such as 
craftsmen’s skill, or exceptional responsibility, or special physical condi- 
tion, necessary for the function. . - . Differentiation in minimum rates 
prescribed must be made on broad lines.’’!° 


On the same grounds the Court expressed disapproval of the 
system of extra minimum rates for special cargoes handled by 
waterside workers. When one special cargo was conceded by an- 
other tribunal there were incessant efforts to make more cargoes 
special, until at last the complaint was that all cargoes should be 
special except case goods. No subject has caused more incessant 
friction. There can be, however, no objection to a man refusing 
to accept employment for a cargo which injures his health or is 
beyond his powers, or if he think that he ought to get a payment 
beyond the minimum. Beyond the minimum there is an ample 
area for free bargaining. 


REGULATION OF EMPLOYERS’ METHODS 


But although the Court does not prescribe a differential minimum 
rate on the ground that a job is offensive or distressing, it has 
sometimes to award directly on the subject when it is made the 
ground of a substantive dispute. For instance, the waterside 
workers complained that the weights put upon them to carry or 
to wheel were too heavy; and the Court prescribed a maximum of 





10 Artificial manures, 9g Com. Arb. 187-89 (1915). 
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1 cwt. for bagged ore to be lifted, a maximum of 5 cwt. for one 
man using a two-wheeled truck (the truck itself weighs 2 cwt.), a 
maximum of 200 lbs. for bagged cargo to be carried, a maximum 
of 15 cwt. for two men using a trolley." There were certain excep- 
tions made; it was recognised also that the weight might vary 
with the condition of the wharf; and, above all, there was no ap- 
propriate scientific evidence of the kind that is collected in the 
excellent work of Miss Goldmark, ‘‘Fatigue and Efficiency.” But 
interference on such subjects is rare. It is well known that the 
Court is very chary about dictating to those that have to direct the 
work as to the mode of carrying it out; and that it will not dictate 
conditions unless it be clearly shown that the mode adopted in- 
volves undue pressure on human life. The Court usually refuses 
to prevent the employer from having the work done as he thinks 
desirable for his undertaking,” or to dictate the number of men to 
be employed," or to alter the furtctions of the respective officers,» 
or to prevent an employer from calling on an employee to work 
extra hours if paid substantial extra rates,”* or to prevent coastal 
vessels from being at sea on Sundays,” or to prescribe the number 
of retorts to be drawn and charged by a stoker in his shift,!* or to 
interfere with the choice of men for appointment or promotion. 
The Court does not favour the arbitrary limitation of the proportion 
of boys to adults if the employer finds that boys will answer the 
purpose of his undertaking as well as men, and especially if he bind 
himself to teach the boys a definite trade. But the position is 
different if the boys would not be employed for certain heavy or 
risky work except for their wages being lower — if the employer 
would not employ boys but for the cheaper rate.!® In one case the 
Court refused to exempt any boys from the minimum adult wage 
unless they were properly apprenticed.” Similar principles are 





11 Waterside workers, 9 Com. Arb. 305-09 (1915). 

22 See proposition 30. 

8 Pastoralists, 11 Com. Arb. (1917). 

14 Marine engineers, 10 Com. Arb. 528 (1916). 

% Postal electricians, ro Com. Arb. 578 (1916). 

16 Merchant Service Guild, 10 Com. Arb. 673 (1916). 
17 Ibid., 214 (1916). 

18 Gas employees, 11 Com. Arb. (1917). 

19 Linemen, 10 Com. Arb. 602, 613 (1916). 

20 Butchers, ro Com. Arb. 465, 495 (1916). 
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applied in the case of women. If women are put to work more 
suited for men, as that of a blacksmith, or even to work for which 
men are equally suited, the women must get a man’s minimum.” 


DreeEctTors OF INDUSTRY 


The Court does not ignore, however, the increasing demand of 
employees for some voice as to the conditions of working, the un- 
easy feeling that the employers, or rather their foremen, have an 
autocratic power which is too absolute. Wages and hours are not 
everything. A man wants to feel that he is not a tool, but a 
human agent finding self-expression in his work. The Court tries, 
therefore, to encourage by all the means in its power the meeting 
of representatives of the unions with representatives of the em- 
ployers. Such meetings produce a good effect, even when the 
employers adhere to their methods, giving their reasons. For- 
tunately there is no difficulty as to recognition of the unions. The 
unions have come and have come to stay. Our act could not be 
worked without unions. One of the chief objects of the act is, 
under section 2, “To facilitate and encourage the organisation of 
representative bodies of employers and employees, and the sub- 
mission of industrial disputes to the Court by organisations.” 
Now the act * enables the Court to appoint “Boards of Reference,” 
and such boards involve opportunities for meeting for discussion 
of methods and alleged grievances. The difficulties which the 
Court has to face as to such boards appear in a passage in a judg- 
ment of last year, a passage which I take the liberty of setting out: 


“The most serious difficulty that I see in the agreements and in this 
award is the absence of the provision for a Board of Reference —a 
Board in which the employer and the employed could take counsel to- 
gether for the purpose of dealing with any grievances which employees 
allege and which the directors and managers, owing to their remoteness 
from the stress of actual operations, cannot realise. It is one of the signs 
of the times, of which employers would do well to take heed, that the 
workers are gravely dissatisfied, because they have no voice whatever 
in the regulation of the conditions under which they spend so much of 
their lives, that their opinions as to the possibility of preventing un- 
necessary hardship are not to be treated as being of more account than 





41 Fruit-growers, 6 Com. Arb. 61, 71 (1912). @ § 40a. 
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as if they were engines or horses. Many a grievance, or supposed griev- 
ance, would be removed before it developed into a serious trouble by 
a proper board of reference. I have hoped and worked for an agreement 
for such boards in this case, one at least for each undertaking; but the 
parties cannot agree as to the conditions. The companies want to insert 
a provision that before a grievance can come before the board of refer- 
ence it must be brought by the individual employee aggrieved before 
his foreman or immediate superior. The union desires that the grievance 
shall be brought before the management by the works committee of the 
union, and then, if necessary, before the board of reference; but it is 
willing, as a compromise, to agree that either the individual or the 
board may approach the management. The companies unite in insisting 
that the individual employee must first make the complaint. Such a 
provision was not in the agreements of 1913, and there is no evidence 
that the lack of it has had any ill-effect. But the companies are firm on 
the subject. It is suggested that I should exercise my power under’ 
Sec. 40-A to appoint a board of reference. That section enables me 
to assign to a board the function of dealing with “any specified matters 
or things which under the award or order may require from time to time 
to be dealt with by the board.” Unfortunately these words mean, 
according to a majority of the High Court, that I must specify now, in 
my award, the specific grievances which the Board may deal with 
(Federated Engine-drivers v. Broken Hill Company, 16 C. L. R. 245). 
Apparently it is not enough for me to commit to the Board all or any 
matters which may arise — even arise under the award or order. As 
I have said in previous cases, it is impossible for me to specify before- 
hand the grievances which will arise or be alleged. Whether the view 
of the High Court is correct or not, I shall obey it. I had hoped that 
Parliament would have come to the assistance of the Court by an amend- 
ment of the section, but it has not done so. I cannot make use of the 
section, at all events, so as to meet the circumstances of this case.” 


The fundamental difficulty of the position seems to be that the 
employer and the union look at the methods used from different 
points of view. The employer — generally a company acting 
through directors -— looks at money results, at profits, at expenses. 
The union looks at the results to the human instrument. Both 
sides of the subject ought to be considered. It is significant that 
the unions are always willing to have such boards, and the Court 
often manages to get an agreement on the subject. The board of 





% Gas employees, 11 Com. Arb. (1917). 
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reference has been the only means within the power of the Court 
for meeting the increasing demand to which I have referred. It 
meets the demand to a certain extent, and tends to further de- 
velopments. 


How THE Basic WAGE 1s FounpD 


The “‘basic” or living wage, the minimum wage for the unskilled 
worker, is the primary factor in the fixing of all wages by award; 
and the fixing of the proper basic wage is necessarily of an impor- 
tance that can hardly be exaggerated. It must vary with the cost 
of living in the various districts: for instance, the basic wage for 
the seaports would not be a proper basic wage for inland mining 
districts such as Broken Hill. But sometimes by general consent 
a uniform basic wage is desirable, as in the case of the waterside 
workers or seamen; and the Court then takes as its guide the mean 
cost of living for the several ports. In such cases it becomes possi- 
ble to form some idea of the immense sums which an award of the 
Court may transfer from the employing (or the consuming) class 
to the employed. An increase of 1/— per working day for ten 
thousand men means an increased expenditure of £156,500 per 
annum; and there were about seventeen thousand men in the 
union of waterside workers. In that case arbitration was sought 
by about one hundred and fifty employers — trading oversea, in- 
terstate, within a state. Not only in the vastness of the sums in- 
volved, but in the effects on families and the proper nurture of 
children, and in indirect consequences in all employments, the 
responsibility of the Court is very grave. The decisions of the 
Court probably affect directly more human lives than the decisions 
of all the other courts. The Court has repeatedly invited full 
enquiry on scientific lines as to the cost- of living, but neither the 
government nor the parties have yet responded. Preferably the 
enquiry should be made by expert statisticians and on the basis 
of distinct regimens, but the responsibility of fixing the basic wage 
should beleft with the Court. In the meantime the Court has been 
obliged to work out the problem on the best materials that it can 
get. At present the Court takes as prima facie evidence the find- 
ings as to the cost of living on then existing habits in Melbourne 
in 1907, and then it takes the statistician’s figures as to the depre- 
ciation in the value of money as against commodities as prima 
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facie evidence of the increase in the cost of living. The Com- 
monwealth statistician has found that in Melbourne it took in 
1916, 26/6d., to purchase commodities that could be purchased in 
1907 for 17/6d.; and the decrease in the value of money is nearly 
the same elsewhere. That is to say, the increase in the cost of 
living is over 50 per cent, chiefly owing to the existing state of war. 
It is a curious fact that there has been little or no attack on the 
empirical finding of 1907 as to the actual cost of living. Employers 
generally admit that the amount of 42/- per week was fair at that 
time; but there have been of late strenuous attacks on the statis- 
tician’s figures of increase. The statistician has taken some forty- 
seven staple articles of food and rent as consumed by all classes of 
‘the community, and has found the changes in price of those articles; 
and he very properly adheres to the same articles and assumes 
that they are consumed in the same quantities. He does not, as 
-some people fancy, pretend to show the cost of living in a wage- 
earner’s family, but he shows the depreciation in the value of 
money as regards the selected commodities, and, as he says, 


“in normal circumstances properly computed index numbers of food and 
groceries and house rent combined form one of the best possible measures 
of those variations in the purchasing power of money which affect the 
cost of living.” 


Then the Court comes in, and, until the contrary be shown, infers that 
the depreciation in the value of money which is found in relation to 
the selected commodities is to be found also in relation to the other 
commodities. This method is in accordance with the views and in- 
tentions of the statistician; for he says ‘‘once a standard of living or 
living wage has been fixed the tables published . . . can be legiti- 
mately used as showing the variations in the cost of living.” No 
party is bound by these tables as by a matter of absolute irrefutable 
law, but they are on the right method, and the Court makes use of 
them until it canfind better evidence.“ The criticisms made hitherto 
on the statistician’s findings are made under a misapprehension. 
It is the practice of the Court to let no consideration of competi- 
tion with foreign countries reduce what is found to be the proper 





* Butchers, ro Com. Arb. 477-84 (1916); Merchant Service Guild, ro Com. Arb. 
225 (1916); Gas employees, 11 Com. Arb. (1917). 
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basic wage; * and this practice, it must be admitted to the credit 
of the employers, has never been disputed so far as I know. The 
proper sustenance of the persons employed (on the basis of family 
life) is treated in effect as a first charge on the product. 


SECONDARY WAGE 


With the secondary wage the position is different. There is 
more scope for compromise or arrangement. At the same time it 
has been found inadvisable except in extreme circumstances to 
diminish the margin between the man of skill and the man without 
skill. One of the drawbacks of industry in Australia is that lads 
do not learn their trades thoroughly — do not take the trouble to 
become perfect craftsmen. There is a tendency to be content with 
imperfect workmanship, to put up with the “handyman,” and his 
rule of thumb, to put up with what is “good enough”; and noth- 
ing should be done by the Court which would lessen the induce- 
ments to learn a trade and to learn it properly.” 

However, when the Court has increased the basic wage because 
of abnormal increase of prices due to the war it has not usually 
increased the secondary wage. It has merely added the old sec- 
ondary wage, the old margin, to the new basic wage. It is true 
that the extra commodities which the skilled man usually pur- 
chases with his extra wages become almost indispensable in his 
social habits as the commodities purchased by the unskilled man, 
and have no less increased in price; but the Court has not seen fit 
to push its principles to the extreme in the abnormal circumstances 
of the war, and the moderate course taken has been accepted with- 
out demur. I may add here that the Court, where necessary, 
adopts gradations in the secondary wage. For instance, after 
fixing the basic wage for unskilled labourers in the gas employees 
case, it awarded 6d. per day for men classed as skilled labourers, 1/— 
per day more for men in charge of plant, etc., 2/- per day more 
for men of necessarily exceptional physical qualities, etc., such as 
stokers; and 3/— per day more for artisans fully trained.2” The 
margin between the basic and the secondary minimum follows the 
margin usually adopted in the time of unregulated practice. 





% Marine engineers, 10 Com. Arb. 532 (1916). 
% Butchers, ro Com. Arb. 485 (1916). 27 Gas employees, 11 Com. Arb. (1917). 
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Hours 


With regard to hours of work, the Court generally adheres to the 
Australian standard of forty-eight hours per week. Any overtime 
has to be paid for at higher rates; but there are some exceptions 
to the forty-eight-hour rule. Fewer hours have been prescribed 
where the occupation is very nerve-racking, where as in the case 
of the builders’ labourers the men have to “follow the job,” and 
now in the case of underground mines and smelters.”* It may in- 
terest American readers to know that as to underground mines 
and smelting the Court availed itself of the reasoning of the Supreme 
Court of the United States in the constitutional case of Holden v. 
Hardy.” In that case a state statute limiting the hours in mines 
and smelters was upheld, notwithstanding the Fourteenth Amend- 
ment of the Constitution, because the state legislature had regarded 
the limitation as conducive to health and life. The work was not 
only risky but also unhealthy. Lead poisoning and pneumonia 
were common. Special mention ought to be made here of the con- 
duct of the men at the Port Pirie smelters. The lead ore which 
comes from Broken Hill is smelted at Port Pirie, and the produce 
is sent during the war to the British government. The men were 
working seven shifts of eight hours, Sundays as well as ordinary 
days, and they had been for years seeking a six-day week on a. 
rotation scheme; but they recognised that there was a shortage of 
men suitable for the smelters and that without the fifty-six-hour 
week the continuous process could not be kept up. So they asked 
me to postpone the boon of shortened hours till after the war. 
They did this as a gift to the nation for the purpose of the war, not 
under compulsion in the interests of the employers. 

On the other hand, the forty-eight-hour week is not a rigid rule 
for all occupations. Sometimes the Court has fixed fifty-two hours 
where the nature of the trade required it, and where the operation 
has variety and is of an open air character, as in the case of certain 
carters and drivers.*° In the case of station hands (boundary 
riders, bullock drivers, and generally useful men employed by 
pastoralists); it was found impracticable to set any definite limit 
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to the hours except for those men who were employed at or about 
the homestead; and in the case of the latter class the hours were 
fixed at fifty-two with the general assent of employers. 

In connection with the subject of hours I may mention two 
curious facts tending to show a positive increase in efficiency and 
in results arising from well-regulated pauses in muscular exertion. 
In some industries — that of the waterside workers, for instance — 
““smokos” have for many years been permitted in Australian 
practice. I have been unable to find any analogue in America or 
in Europe. A “‘smoko” is a cessation for a short rest period in a 
run of work, a pause usually given without reduction of pay, and 
experienced managers and foremen have assured me that the 
“‘smoko” actually helps the working results. The men work with 
‘more heart.” They take a “snack” or a “pull” at their pipes. 
With the consent of the employers the court prescribed two night 
“‘smokos”’ of half an hour each; but as a day “‘smoko” would in 
many ports interfere with the work of the carters the matter of day 
“‘smoko”’ was left to the discretion of the employers.” Another 
fact is that in shearing operations where there are piecework rates, 
so much per hundred sheep, the employers actually sought for 
more pauses in the work than the union. Yet the employers’ in- 
terest is clearly on the side of brief time of shearing; for the over- 
head expenses and the wages of men on daily wage run on all the. 
time. The union asked for two four-hour runs of work between 
8 A.M. and 5:30, with one meal between runs, instead of six runs 
with two meals and three “smokes” interposed between 6 A. M. 
and 6 p.M. The Court prescribed as requested by the employers.* 
The case of the waterside workers is a case of payment by time, 
and yet the employers prefer to allow a pause, a deduction from 
the time sold to them. The other case is one of payment by result, 
piecework. Piecework tends to speed, but tempts to imperfect 
workmanship; time-work tends to proper care but tempts to slow- 
ness. In certain metropolitan abattoirs.the manager prefers time- 
work with a tally of fifty-nine sheep per day, although in export 
meat works the average tally is eighty to one hundred a day.* In 





31 Pastoralists, 11 Com. Arb. (1917). 
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the shearing of sheep of exceptional value it is usual for the em- 
ployer to prefer payment by time wages. In piecework slaughter- 
ing the inducement of greater pay was not sufficient to prevent the 
union from asking for shorter hours. The employers opposed, 
but they have a quaint device called “the clock.” The foreman 
tells the leading hand, the “‘clock-man” at what rate per hour he 
wants the slaughtering done; and the employers say that this 
course is taken to prevent the men from absenting themselves as 
a consequence of over-exertion, as well as to ensure that the flesh, 
pelt, etc. are not injured by too furious a use of the knife. Speed 
for the day is not the only thing to be considered. 


STOPPAGES 


The disputes brought under the attention of the President or 
Deputy President, or under the cognisance of the Court, since it 
was started in 1905 are very numerous. There must be several 
hundreds apart from incidental applications, and the points in 
dispute might almost be called infinite. The operations of the 
Court now occupy most of the time of two High Court Justices, 
but the expenditure of the time and labour will probably be thought 
a good investment. For, though the disputes dealt with are many, 
the stoppages of work are very few; and it is the prevention of 
stoppages in operations required by the public that is the object 
of the power given by the Constitution. The work of the country 
must be carried on. The community requires that what it needs 
shall be continuously supplied, and to that end it provides for the 
redress of alleged grievances a tribunal which should render stop- 
pages unnecessary. In a free country people may think they see 
the way to a better industrial economic system, and they may 
work towards that system, but in the meantime food, clothing, 
and shelter must be provided, and other commodities. The need 
for the day’s food and supplies “‘subtends a greater angle” for the 
time being (the expression belongs to O. W. Holmes, I think), than 
all our theories, and above all the needs of those who are dearest 
to us, as the most helpless, — the children. Their constitutions 
and the future of the race must not suffer by privation. Men have 


ever to 
“Keep the young generation in hail 
And bequeath them no tumbled house.” 
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In other words, the people are consumers as well as producers, and 
the object of the power in the Constitution is primarily to protect 
the people as consumers; and as incidental to that end to provide 
means whereby producers can have their legitimate human needs 
satisfied without recourse to stoppages. There should be no more 
necessity for strikes and stoppages in order to obtain just working 
conditions than there was need for the Chinaman of Charles Lamb 
to burn thé house down whenever he wanted roast pork. The 
arbitration system is devised to provide a substitute for strikes 
and stoppages, to secure the reign of justice as against violence, 
of right as against might — to subdue Prussianism in industrial 
matters. Unfortunately the public do not know all the disasters 
from which they have been saved by the machinery of the Court. 
They ‘‘do not see because they do not feel.”” They know the in- 
conveniences to which they have been put, but they do not realise 
the inconveniences from which they have been saved. In one case, 
for instance, little noticed, some of the principal cities would have 
been left without light but for the interposition of the Court.* 
However, something may be learned from a comparison. In Great 
Britain, according to Mr. G. D. H. Cole,* the Board of Trade acting 
under the Conciliation Act of 1896 dealt with five hundred and 
ninety-seven cases up to the end of 1912, and of those two hundred 
and ninety-two involved stoppages; and in 1912 of the seventy- 
three cases, thirty-four involved stoppages. That is to say, stop- 
pages occurred in nearly half of the disputes handled. In the case 
of the Australian Court I can recall only two stoppages extending 
beyond the limits of any one state in disputes so extending, and 
yet during the same period strikes in local disputes, outside the 
competence of the Court, have been very numerous. People here 
know what a gain there is in the fact that there have been no such 
social upheavals as occurred in connection with the shearers and 
the shipping employees before this Court was constituted. The 
men know well that they cannot get arbitration if at the same time 
they try to enforce their demands by stoppage of work. They 
cannot have arbitration and strike too. I find that in the previous 
article I stated that since the act came into operation there had 
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been no strike extending beyond the limits of any one state. That 
cannot be said now; but the exceptions are worthy of study. 

The first was that of the coal miners at the end of October, 1916. 
About 80 per cent or go per cent of the coal miners are in New 
South Wales, but the miners of Victoria and of Queensland had 
joined those of New South Wales in a federation. At the request 
of the federation the President held a conference in June, 1916. 
The principal subject of dispute was a claim for eight hours bank 
to bank, and no agreement was reached; but certain concessions 
were accepted to tide over the time till arbitration, and the Presi- 
dent promised to give the case, for certain reasons, precedence; 
but when the case came on it appeared that in several of the mines 
the men were taking the hours which they sought. The union 
officials were not obeyed. The Court refused to proceed with the 
arbitration until the men resumed the former hours: — “TI shall 
certainly not go on with arbitration with my hands tied, and my 
hands would be tied if the men were getting by direct action... . 
that which they are asking me for.’ *” There followed several 
adjournments with the view of allowing the officials of the federa- 
tion to use persuasion, but the matter was complicated by the 
bitter opposition of the unions to a proposal for conscription, and 
by an extraordinary antipathy to the Prime Minister, Mr. Hughes. 
They passed resolutions not to work except on the conditions 
named, and the work was stopped on or about the day of the refer- 
endum. The position was very serious. The stocks of coal avail- 
able for the gas companies were running very low, especially in 
Sydney. The Prime Minister held a series of conferences in which 
he found that the miners were firm in their refusal to work unless 
they got the eight hours bank to bank, and the employers insisted 
that if this concession were granted they would have to raise the 
price of coal. The Prime Minister asked the President to deal 
with the case as under a recent War Precautions Regulation (of 
doubtful validity), and, as incidental to the concession as to hours, 
to find what additional price the mine-owners might charge for 
coal. All such proceedings were outside my proper functions, but, 
as the Prime Minister was in great difficulty, I was willing to enter 
upon the enquiry as to the claim for the eight hours under our own 
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act — not at the instance of the union, but on the application of 
the Prime Minister and if the mine-owners concurred. But I 
stipulated that my hands must be free either to grant or refuse the 
eight hours as should seem just. The Prime Minister then, by 
other machinery — (assuming it to be valid) — caused the claims 
of the miners and the mine-owners to be granted without evidence 
and without argument as to the eight hours, the union undertaking 
that there should be no further trouble during the war. It is not 
seemly that I should make use of this review for the purposes of 
putting my view of the action of the Prime Minister, but those 
who care to follow the controversy will find it in the eleventh or 
twelfth volume of the reports of the Court. The consequences 
of the action were certainly disastrous. The union failed in its 
undertaking; there were frequent local stoppages; and at last in 
August, 1917, the men of the union, with the approval of their 
leaders, struck work in sympathy with the railway employees of 
New South Wales — of which I shall say more presently. This 
Court, at all events, was preserved from a course which would have 
fatally injured its character and its influence. | 

The second case occurred about June, 1917. The glass bottle- 
makers of three cities suddenly struck work. At the request of 
the employers the President called a conference. The dispute was 
as to payment for defective machine-made bottles. Nothing would 
induce the men to return to work unless their demand was conceded. 
According to their leaders, the men thought that the employers 
would yield rather than have their furnaces extinguished and their 
plants idle, but the employers did not yield. The President gave 
his sanction to a prosecution for penalties. Certain penalties were 
imposed and the men had to return to work on the employers’ terms. 
A refusal of this kind to accept arbitration is unprecedented, and I 
have not been able to understand it unless it be an explanation that 
the industry depended on imported German or Austrian glass- 
blowers.** 

In addition to these two cases there has been a “sympathetic 
strike” on the part of a registered union; but it was not in support 
of any dispute of which the Court could take cognisance. In August, 
1917, there was a strike of engineers and others in the state railway 
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works of Sydney. The engineers struck work because the Railway 
Commissioner of New South Wales (the railways belong to the 
state) was introducing some card system for recording the time 
taken by each man in several operations. Then the other railway 
men, engine-drivers, stokers, etc., struck in sympathy, then the 
Sydney tramway men (government tramways), then the coal 
miners, then the waterside workers, the seamen, and so on. The 
strike of the waterside workers extended to the principal ports of 
Australia. The waterside workers were actually working under 
an award of the Court; yet it is surely significant that the alleged 
grievance from which this general strike started was not within 
the competence of this Court, could not be handled by this Court 
under the law: for two reasons, each sufficient in itself. (1) The 
dispute as to the card system was a dispute between a state ‘‘in- 
strumentality” and its employees; and according to a decision of 
the High Court given in pursuance of the American doctrine of 
McCulloch v. Maryland, eic., this Australian Court of Conciliation 
cannot touch a state “instrumentality”; *® (2) the dispute as to 
the card system was confined to one state. It is not even an offence 
under our act for men to strike on account of a dispute as to an 
industrial matter if the dispute be confined to one state. It ap- 
pears that the leaders of the railway men in Sydney asked the 
government to refer the dispute to the Arbitration Court of New 
South Wales, and that the government declined. I have not been 
able to ascertain the ground for the refusal, but at all events it is 
clear that our Australian Court could not deal with the root of the 
trouble. 

Nevertheless, the operations required by the country at the 
wharves had ceased, and it became the duty of the Court to do 
anything in its power to get the operations resumed. Therefore 
on the thirtieth of August, 1917, the Court at the instance of some 
thirty employers struck out of the award a clause which embarrassed 
them in making use of outside labour. The Prime Minister, however, 
had been President of this union, and he evidently thought that 
something drastic should be done by way of punishment to the 
members. The public were alarmed and indignant at the wide- 
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spread suspension of activities. The mode of punishment which 
the Prime Minister chose was the cancellation of the registration 
of the union in the registry of the Court. So he got the Governor- 
General to sign a regulation as under the War Precautions Act to 
enable him to cancel the registration of any union on strike if regis- 
tered in the books of the Court. On the very day that the regulation 
was published, the Prime Minister caused an application to be 
made to: the President for a rule nisi for the union to show cause 
before the Court why the registration should not be cancelled. This 
seemed to the President to mean “You must cancel; for if you do 
not cancel I shall myself cancel.” Such an attitude recalls the 
efforts of the Tudor and Stuart sovereigns to interfere with the 
judges in the execution of their duty, and especially the amusing 
controversy between James I and Lord Coke in the evocation case; 
but the President granted the rule so that the matter might be 
discussed. It turned out in the argument that the Prime Minister 
thought by cancellation to destroy the award; but this was a mis- 
take, for an award is not destroyed by cancellation of the registra- 
tion of the union. The Court discharged the rule. The grounds 
were that the powers to cancel were not to be used as an instrument 
of fruitless vengeance; that the cancellation would not free the 
employers from the obligations of the award; that it would be un- 
just to members at ports at which there was no strike; that it would 
free the property of the union from penalties for future strikes; 
that it would prevent the union from suing members for breach of 
its rules, that it would deprive the registrar of his power to get 
returns of members, officers, etc.; that it would make it difficult to 
know whom to summon to conferences. Moreover, the strike was 
against the advice of the executive union, and the union was now 
induced by the President to alter its rules so as to give to the execu- 
tive more control over its members and branches, and so as to 
forbid strikes without the consent of the executive. Deregistra- 
tion would not conduce to industrial peace, but would turn a public 
responsible body into an underground, irresponsible combination.” 
It is curious indeed to observe how, under the southern sky, the 
position has been reversed, and the registration of unions which 
nearly led to a labour revolution in France in Waldeck-Rousseau’s 
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time, about 1884, has become a desideratum of the union, is re- 
garded by the unions as a privilege. The Prime Minister was very 
much displeased; but he did not attempt to make any further use 
of his supposed power under the regulation. 

I have felt it necessary to state these three exceptions at some 
length. In the first case, to speak summarily, the trouble was 
mainly political. In the third case the Court had no jurisdiction — 
it was forbidden to touch the root of the trouble. But the second 
case was a Clear case of strike for conditions of work which ought 
to have been submitted to the Court. It is satisfactory to find that 
in none of those cases was the strike owing to the failure, or alleged 
failure, of the Court to grant justice in any dispute as to which it 
had jurisdiction. It is significant also that the widespread strike 
of August, 1917, was in a dispute which was outside the jurisdiction 
of this Court, and which was not submitted to the court of the state 
in which the dispute occurred. 


SYMPATHETIC STRIKE 


The occurrences of August, 1917, have led to the consideration 
of the proper mode of dealing with the “sympathetic” strike. 
The difficulty is mainly a psychological difficulty — it might be 
called a moral difficulty. What is a man to do who wants to lead 
a peaceful life, but whose comrades refuse to work in order to aid 
other unionists in their struggle with other employers? He wants 
to be true to unionism and his comrades. He hates the idea of 
taking advantage of his comrades’ self-denial, of taking a job that 
one of them might get but for making common cause with those 
who have an alleged grievance: 


“The pathetic feature of the position is that most of the men think 
that by ceasing work in sympathy with the New South Wales railway 
men they are doing what is virtuous — sacrificing themselves for their 
fellows: or, putting the matter in another way, they are afraid of being 
charged with perfidy towards other unionists. If men in a union could 
be brought to see that their duty to the public, to their humankind, is 
higher than their duty to other unions (whether the other unions are 
right or wrong) the problem of sympathetic strikes would be nearly 
solved. If they could be brought to weigh the probabilities of advantage 
coming to the fighting union from the sympathetic strike against the 
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certainty of general loss, unemployment, misery, this would also help to 
the solution of the problem.” # 


Transport workers, especially, of all kinds, are always made to 
bear the brunt of the struggles of other unionists. The grievance 
is not the grievance of his union and there is nothing for the Court 
to arbitrate about, no subject matter in dispute between the sym- 
pathetic striker or his union and any employer. It may be said 
that an arbitration court cannot be expected to achieve the im- 
possible, that it must stop short of a case in which there is no 
alleged industrial grievance as between the sympathetic striker 
and his employer, and that the Court ought not to attempt to take 
away the right of every man to put his hands in his pockets and 
to say, “I shall not accept the work offered — no matter what my 
reason may be.” Individual freedom of action to work or not 
to work must be preserved at all costs; and yet it cannot be right 
that the community should be wilfully held up in its necessary 
activities when the community provides means for preventing the 
oppression of the poor for their poverty. It would be a great gain 
to the community if each union were to confine its efforts to its 
own grievances. In the case of the engine-drivers, a class of workers 
whose members are found in all sorts of undertakings, the Court 
intimated that an award for such a craft should be regarded as a 
special privilege entailing special obligations, and asked what the 
members would do for instance in a strike of miners — would 
they lower and raise the officials and any men remaining at work? 
The leaders of the union were reasonable, admitted that the 
members should do so, and gave the Court an undertaking to that 
effect. Then, in the case of the Merchant Service Guild, I found 
that the masters and officers of the vessels were required to con- 
tract to do manual work if and when required. This was obviously 
meant to provide for the case of the seamen or others striking. 
The guild objected to this clause, and the Court forbade the inser- 
tion thereof in any contract. The masters and officers were to 
carry out their own function, whatever men of other unions did. 
In the case of the waterside workers just quoted, where so many 
members joined in a sympathetic strike in aid of the New South 
Wales railway employees — employees whom the Court had no 
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jurisdiction to touch — the union consented to give a bond ren- 
dering the union liable to £50 for each time that any two or more 
members of the union in combination struck work or refused to 
accept work as a means of enforcing compliance with any demand 
made by them or in their behalf on any respondents bound by 
awards of the Court in favour of the union or with any demand 
made by any other union on any employer or employers. It was 
gratifying to find that the leaders of the union accepted the posi- 
tion as a fair one — 


“that in conceding to members of the union safeguards of the kind now 
suggested the Court should require the members to forego combination 
to enforce demands on the employers while preserving their individual 
independence — their full liberty individually to refuse or to take work 
offered. For the work of the country must be done, and so long as the 
law provides an appropriate remedy for any injustice the remedy of 
withholding labour in combination in such a way as to prevent necessary 
operations is intolerable.” “ 


I may add that the union so altered its rules as to make it prac- 
tically a breach of loyalty to the union to strike or refuse work in 
combination without the consent of the central executive. The 
union applied to the Court to restore the privilege of preference in 
employment, a privilege which had been conceded to the union 
by voluntary agreement with the employers on representations 
made by the union that there would be no stoppage of operations; 
but in the meantime the employers had terminated the agreements 
in pursuance of the powers therein, and had succeeded in getting 
their work done by others under promises that these others would 
get preference in employment; and the Court refused to interfere. 
It did not grant preference to the so-called “loyalists”; but it 
declined to give preference to members of the union and thereby 
interfere with arrangements which were successful so far as achiev- 
ing a result which the public needed so badly, especially under 
war conditions. The ships were being loaded and unloaded, and 
that was enough. In another case the Court dismissed the matter 
of the dispute, refused to arbitrate for a union whose members 
were involved in this sympathetic strike. The Court had cog- 
nisance of a dispute on the application of an association of iron- 





® Waterside workers, 28 June, 1918, 12 Com. Arb. (1918). 


























A NEW PROVINCE FOR LAW AND ORDER 213 


workers. Information having been received that the members — 
about three thousand — had struck work in New South Wales in, 
sympathy with the New South Wales railway men, the president 
directed the case to be put in his list with liberty to any party to 
file affidavits. It appeared that the members, though engaged in 
manufacturing steel for rails and rifles required by the British and 
Australian and state governments, had struck; and the court dis- 
missed the dispute under a clause of the act empowering the Court 
to dismiss it if further proceedings are not desirable in the public 
interest.“ 


“This Court has repeatedly expressed the value which it attaches to 
unionism and with no uncertain voice, but this Court cannot help 
unionism in a struggle against the public interest.” ® 


It is hard to see what more could be done by the Court, a court: 
created by and for the public of Australia. It remains to be seen. 
how far these methods will be successful. The only complete: 
remedy is the adoption of a clearer and higher ideal of duty. The 
moral and psychological problem remains. 


IMPROVEMENTS IN THE LAw, ETc. 


I referred in the previous article to the applications previously 
made to the Court for prohibition against the president for alleged 
excess of the constitutional powers. The applications mostly 
turned on the meaning of the word “dispute,” or the words “‘ex- 
tending beyond the limits of any one State”; and the prohibition 
proceedings were extraordinarily long and costly. The Court of 
Conciliation might take weeks in investigating the merits of the 
case and in making an award, and then any one dissatisfied party 
might bring proceedings for prohibition on the ground that there 
was no “dispute,” etc. The proceedings were generally unsuccess- 
ful, it is true, but the uncertainty as to being able to hold an award 
should they get it, deterred many unions from approaching the 
Court for relief instead of stopping work. My American friends 
will be pleased to know that this obstacle to the usefulness of the 
Court is no longer formidable. In the first place the High Court has 
better defined the meaning of the words by certain decisions; and 
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in the second place Parliament has amended the act by enabling a 
Justice of the High Court to decide whether there is a “dispute 
extending” or not, before arbitration, and his decision is final.“ 
Now, when a dispute extending is not admitted an application is 
made to the Justice of the High Court for such a decision before the 
case is dealt with in the Court of Arbitration. 

Another great addition to the usefulness of this Court has been 
made by a decision of the High Court to the effect that the Court 
of Conciliation has jurisdiction to “prevent” an industrial dispute 
extending by taking the quarrel in hand and even making an 
award as to it before it extends to other states.*” For instance, 
there is a dispute at the port of Rockhampton. If it be not settled 
there the members of the union in the ports of other states will 
probably treat the vessels which come from Rockhampton as 
“black” and refuse to work them. The Court of Conciliation in 
such circumstances has on several occasions settled the dispute 
before it has extended.* 

The utility of the power conferred on the President to call a 
compulsory conference of representative disputants has been time 
after time demonstrated. Frequently the conference has pre- 
vented a local strike which was imminent. Frequently, arrange- 
ments are made for carrying on work until award: frequently, 
quarrels are settled or agreements are made as the result of a con- 
ference. The power to call a conference is discretionary; and if in 
any locality members of the union have struck work the President 
refuses to call a conference unless work is resumed in the mean- 
time on the old terms (that is to say, refuses to call a conference 
at the instance of the union). This refusal has on some occasions 
set the wheels of industry going again until the award has been 
made. 

Since the previous article, employers more frequently than 
before seek the assistance of the Court for the settlement of dis- 
putes. They often ask for compulsory conferences. For instance, 
the fruit-growers at the interesting settlements of Mildura and 
Renmark on the Murray River had, year after’year, much trouble 
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with the seasonal employees for picking, packing, etc. An award 
was made in 1912, at the instance of the Rural Workers Union 
and another, and the work went on for the term of the award, 
three years, without any conflict. When the term expired the 
union had been disbanded, its members having joined the Austra- 
lian Workers Union. The employers wanted to get the same 
award as between themselves and the Australian Workers Union, 
and the latter union was willing to accept the same award; but 
there was no dispute and, therefore, the Court had no jurisdiction. 
Subsequently in view of the increase in the cost of living the Aus- 
tralian Workers Union made a demand for higher wages, etc. 
This demand was disputed, and then the Court got jurisdiction. 
After a discussion in conference an agreement was made and filed, 
and the work went on smoothly.*® This case, however, points to 
the inconvenience of limiting the jurisdiction of the Court to dis- 
putes. It may be that the same power that deals with the disputes 
should be enabled to regulate labour where necessary. 

The President has frequently been asked to act in a one-state 
dispute as voluntary arbitrator on an ordinary submission by 
agreement. The request has generally to be refused but in excep- 
tional cases the Court has acted at the request of Ministers of a 
state or of the Commonwealth, especially where the matter affects 
the defence of the Commonwealth. 

Another encouraging feature of the position is that the practice 
of arbitration, instead of the practice of strike, is favoured by all, 
or nearly all, the greater unions. Federal unions are frequently 
constituted with the avowed view of making common cause in the 
several states as to existing grievances, and of getting the Court to 
settle the dispute all round. The Australian Workers Union — 
the greatest union in Australia, comprising about seventy thousand 
members in pastoral, farming, and other rural occupations — is a 
staunch supporter of the work of the Court. Formerly there was 
continual trouble with the shearers, shed hands, wool pressers, etc. 
There was no certainty that the pastoralists could get their work 
done; and yet wool is probably the principal export of Australia. 
Since the constitution of this Court there has been no general 
strike of these men. There have been some local troubles, but the 





4 Fruit-growers, 9 Com. Arb. 288 (1915). 
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executive of the union brings all its influence to bear in favour of 
waiting for the Court. In 1911, the Court gave an award which 
did not increase the existing rate for shearing (24/— per hundred), 
and it actually reduced some rates for wool pressers; ang although 
in the succeeding years the cost of living increased to a formidable 
extent, the executive of the union insisted on the members taking 
employment under the award conditions until the Court should 
deal with an application for an advance. In 1917 the union came 
before the Court for an advance to 30/— per hundred, and with the 
consent of the employers who appeared, the Court prescribed that 
rate. The same union recently took under its wing the workers 
called ‘‘station hands” — boundary riders, bullock drivers, and 
generally useful employees on the huge pastoral properties. The 
conditions of these station hands had hitherto been wholly unregu- 
lated. The men were paid wages which were wholly inadequate 
for family life — some 20/-, some 25/— per week or less. The 
Court granted them the basic wage, but allowed the employers to 
satisfy the wages in kind by allowances and perquisites (such as 
residence and provisions) to an amount not exceeding 30/— per 
week, provided that the value of the allowances and perquisites 
be approved by a board of reference or by a union official. I have 
found gratification expressed in unexpected quarters on account 
of this approach to the solution of a very difficult problem. One 
of the drawbacks of Australia is the want of population in the 
back country, the drift to the cities, to occupations which are reg- 
ulated, and which provide opportunities for family life. On the 
whole, and although it involves great difficulty and much toil, I 
am safe in saying that this interesting Australian experiment is so 
far a success, and that there is not the slightest indication of any 
movement to revert to the old anarchic state. There are plenty of 
suggestions, however, for the improvement of the system. 

There is a very real antinomy in the wages system between 
profits and humanity. The law of profits prescribes greater re- 
ceipts and less expenditure — including expenditure on wages 
and on the protection of human life from deterioration. Humanity 
forbids that reduction of expenditure should be obtained on such 
lines. Other things being equal, the more wages, the less profits: 
the less wages, the more profits. It is folly not to admit the fact 
and face it. Moreover the economies which are the easiest to 
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adopt in expenditure tend to the waste and degradation of human 
life — the most valuable thing in the world; therefore so long as 
the wage system continues there is need of some impartial regulat- 
ing authority. Even if the wages system were to be abolished to- 
morrow, as some thinkers desire, if in some way the producers had 
an equal influence on the mode of producing and equal opportunity 
for self-expression in the product, there would be need still for 
regulation. In proposition 30 of the previous article it is stated 
that “The Court refuses to dictate to employers what work 
they shall carry on, and how, etc.” For “employers” substitute 
“elected directors of industry,” and the proposition would remain 
sound. Even elected persons are sometimes found indifferent to 
the legitimate claims of a minority. Even unions have been found 
to disregard the just interests of craftsmen in their ranks, if the 
craftsmen are few in numbers. Those who favour new systems as 
the result of some cataclysm or catastrophe or revolution, and 
treat with scorn industrial tribunals as mere alleviations, or as 
mere devices to bolster up the existing system, had surely better 
reconsider their opposition. Let not the better be always the 
enemy of the good. 


Henry Bournes Higgins. 
MELBOURNE, AUSTRALIA. 
August 2, 1918. 
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DUE PROCESS OF LAW—TO-DAY* 


I 


HILE trying to avoid didactic excerpts from the historical 
library that has grown around the phrase “due process of 
law,” I ask leave for some reference to history, as prefacing and 
perhaps explaining contemporary thought. My excuse for this 
address is a belief that the ancient words do not (various courts to 
the contrary, notwithstanding) speak to us with the same voice, 
or connote the same mental assumptions, or suggest the same 
backgrounds, political and social, as they did two generations ago, 
or even when my generation at the bar took the professional oath. 
For present purposes it makes no difference whether Coke was 
right or wrong in identifying due process with the law of the land, 
and thereby giving to a phrase twice inserted in our national Con- 
stitution, and in substance appearing in that of every state, an 
ancestry emerging into script in Magna Charta. That King John’s 
agreement not to “go against” (whatever that meant) any free- 
man, except by the judgment of his peers, or (not and) per legem 
terrae, in due time begot our constitutional guarantees, may not 
be true, but it is accepted legal history, and lies at the bottom of 
all our classic legal writing. 

May I remind you that the phrase is of convenient vagueness; 
forty years ago our highest court said that it could not be defined, 
or at all events definition was declined, because it was better to 
ascertain meaning in each case by a process of judicial inclusion 
and exclusion.! This reservation of mental liberty for succeeding 
courts has often since been insisted on,? and exercised. 

It is putting the same thought in another way to say that the 
historical test is not final, for to hold that what was once due proc- 
ess must always remain so “would stamp upon our jurisprudence 





* The Annual Lecture on the Frank Irvine Foundation, delivered May 3, 1918, at 
Cornell University. 

1 Davidson v. New Orleans, 96 U. S. 97, 104 (1877). 

* Holden v. Hardy, 169 U. S. 366, 389 (1898); Orient Co. ». Daggs, 172 U. S. 557, 
563 (1869). 
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the unchangeableness attributed to the laws of the Medes and 
Persians.” * 

If definition is either impossible or impolitic, and history is a 
guide uncertain at the best, how is decision to be reached? And 
is it not obvious that when a promise of judicial inclusion or ex- 
clusion was held out, hope was encouraged that the especial sorrow 
of each particular litigant might be wiped away by the saving 
phrase? Complaints over the flood of litigation following the 
Fourteenth Amendment have a humorous side. We have en- 
couraged what we criticize. 

Nearly all suits at law, constitutional litigation included, arise in 
the same way:,the plaintiff firmly believes that he is enduring op- 
pression, due to active fraud or callous denial of right, and there- 
fore he brings his suit to ascertain, as he might ironically put it, 
whether what he knows to be wrong is nevertheless according to 
law. 

As no lawyer admits identifying even the law as it ought to be, 
with his client’s ideas of natural or poetic justice, it is as well in 
limine to consider what is the law whose due process is so impor- 
tant. I attempt no definition of that word, observing that Moses, 
Blackstone, and Mr. James Coolidge Carter have not permanently 
succeeded; but for present purposes law is anything effectual in 
depriving any person of life, liberty, or property, provided it 
emanates directly or indirectly from a national governmental 
agency, or froma state. Both the Fifth and Fourteenth Amend- 
ments deal in negations only, — the nation agrees not to deprive 
without due process, and not to let a state do so; but it does not 
promise, nor is it authorized directly, to legislate against depriva- 
tion by other citizens, and a state may be as unjust as possible in 
legislation or administration, and yet such oppression is law — of 
sorts.5 Further, the “due process” imposed is not primarily a 
requirement that right be done, but that appropriate machinery 
for doing right be provided. 

It is therefore almost impossible to imagine an action brought 
affirmatively to prove that due process has been provided; the 
prayer is always to declare that something definitely stated is 





8 Hurtado »v. California, 110 U. S. 516 (1884). 
4 The Civil Rights Cases, tog U. S. 3, 13 (1883). 
5 Memphis Gas Co. v. Shelby County, rog U. S. 398 (1883). 
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not due process; and the actual course of suit is to show what has 
been done, garnish the concrete facts if possible with opinion evi- 
dence, and leave the court to include or exclude as to it seems, — 
what? Expedient, politic, necessary, advisable, or desirable, — 
say the critics, — but whatever carping observers say, the court 
always says, lawful. Any study of actualities in this domain of 
constitutional applications presents this final query: — What are 
the preferred tests, what the evidential material most persuasive, 
— in producing a ruling that any given governmental act is or is 
not something that can be discovered, but cannot be defined. A 
process suggesting the analysis of organic bodies, of which the 
flavor or odor is often the leading characteristic; — with the vital 
element breathing defiance to the analyst. . 
The reasons urging our fathers in citizenship to put the words 
where they are, and the schools of interpretation generated by 
them, may be mentioned before attempting this legal chemistry. 
The Fifth Amendment, like all those agreed on as the price of 
constitutional adoption, was based on an instinctive provincial 
fear that the new nation would minimize the states. I believe this 
is admitted by all students. The Fourteenth was a straight party 
measure, due to distrust of the states solely in respect of their 
possible treatment of the negro. The sufficient proof of party 
spirit is that in all the legislatures of all the states exactly one 
Democrat voted for it, — and that man’s name should be rescued 
from oblivion. He was Assemblyman Bernard Cregan of New 
York, — commonly known as “Tom Thumb” from his diminu- 
tive size. The Fifth Amendment was not opposed because most 
thinking persons deemed it harmless per se, and a sop to a 
parochial populace; and the Fourteenth was adopted, because the 
northern majority hoped thereby to secure for the negro that sort 
of political and personal liberty to which they were themselves 
accustomed and thought every human entitled, — not doubting 
African fitness therefor because he, by hypothesis, was human 
also. This is a small foundation for the superstructure of doctrine 
raised around the words “liberty and property,” — life has borne 
but small part in the discussion. Every reported consideration of 
the constitutional phrase bears internal evidence that the writer 
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inclines to one of two views, — either he regards the words as im- 
porting and imposing a rule so venerable, universal and potent, 
that governmental results not logically developed by that rule 
from precedent authority, usually judicial, are indefensible; or 
he views them only as cautionary, prescriptive of a procedural 
pattern, usually /egislative, but leaving to the lawmaker varieties 
in fashion exuberant as those of a woman’s headgear. 

The conservative and radical schools of thought exist at the bar 
as they must in respect of all ratiocination; but as soon as our 
profession became the interpreters, all American constitutional 
reasoning became and remains strongly tinged with the rigorous 
verbal logic of the lawyer who (to be happy) must connect with a 
precedent or two any and every result he reaches, and call the 
same law. 

The nature of due process, as derived from history before 1789, 
or meditation on the nature of things, is a subject soon exhausted; 
and for the two generations I am considering we have reasoned on 
this matter in a way I think peculiarly American. We know that 
our Federal Constitution is one of delegated powers, and (however 
erroneously) incline to treat those of the states in the same way; 
and when a plaintiff asserts that something is not due process, he 
succeeds (if he does) not ex rerum naturé but because that some- 
thing is not contained within some other express or implied power 
of the law-making authority. This way of treating the constitu- 
tional question is accepted by even conservative writers, of whom 
Mr. William D. Guthrie’ is perhaps the most distinguished living 
example. 

Our present Chief Justice expressed the same thought when he 
said that the Fifth Amendment “qualified so far as applicable” 
all other constitutional provisions. In result the lawyer-like way 
of defending a challenged act is to establish its propriety under 
some other constitutional provision so plainly that it defies the 
due-process clause. 

Though the phrase pervades our every scheme of government, 
slight study of actual cases shows that the overwhelming majority 
of complaints arise in the attempted exercise of the powers of 





7 Tue FourTEENTH AMENDMENT TO THE UNITED STATES CONSTITUTION — LEC- 
TURES BEFORE DwicHt ALUMNI ASSOCIATION, 1898. 
8 McCray v. United States, 195 U. S. 27, 61 (1904). 
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police, taxation, procedural regulation, and eminent domain, and 
in the order named, while as incident to the police power, or 
included within it, regulation of activities affected with a public 
use looms large, and classification for benefits or burdens is so 
large a part of or preparation for taxation or regulation, that at 
times one doubts the mathematical axiom that the whole is 
greater than any of its parts. Thus the modern study of due 
process almost becomes an examination of legislative activities 
de rebus omnibus, — et quibusdam alis. 

Why without any change of language, and no variation in pro- 
cedure making our lawyer grandfathers, utter strangers in our 
. courts, — litigation over the clause is a growth of almost exactly 
two generations as usually counted, — is a fascinating study. Tome 
the reasons seem to have no very close relation to the law or its 
professors; but to rest on the social and material changes which 
have within the years indicated transformed this country from 
an agricultural to a manufacturing community, and its population 
so largely from rural to urban. 

One short extract from one book illustrates where the bar in 
general stood as to the scope and meaning of due process of law, 
more than fifty years after independence. The first edition of 
Story on the Constitution appeared in 1833, and the sole reference 
to the Fifth Amendment is this: “This clause in effect affirms 
the right of trial according to the process and proceedings of the 
common law.” Simple and summary, is it not? Story’s was an 
encyclopedic mind, but with no tinge of prophecy; that sentence 
discloses the professional view that read the words only as affect- 
ing courts, administering interpersonal relations, — perhaps with 
special reference to the criminal side. 

A dozen years later, it could be said in South Carolina, that 
“the law of the land” meant “the common law and statute 
law existing in this state at the adoption of our constitution.” ? 
About equally simple, I think; but the idea of a body of law, fixed 
as to kind at least by constitutional congealment, is perhaps 
discernible. 

A few more years passed, and in 1855 the Supreme Court in 
Murray v. Hoboken Land Co. considered the legality of the 


® State v. Simmons, 2 Spears (S. C.), 761, 767 (1844). 
10 18 How. (U. S.) 272, 276 (1855). 
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treasury warrants issued against Andrew Jackson’s defaulting 
collector, under which much of the mosquito-bitten land on which 
to-day stand hundreds of factories near the Bergen Hills, had 
been sold. Story’s successors thought they covered the subject 
by saying that 


“though due process of law generally implies and includes actor reus 
judex, regular allegations, opportunity to answer and a trial according 
to some settled course of judicial proceedings,” 


yet history showed some equally settled exceptions and treasury 
warrants were among them; — the title to the Hackensack Meadows 
was quieted.” 

That all men of that day had no conception of due process, 
other than a summary description of a fairly tried action at law, is 
not asserted; but I do submit that reports before the Civil War 
yield small evidence that there was any professional conviction 
that it was more than that. The judicial parsimony of the best 
courts is proverbial, but it is plain that when the Supreme Court 
thus spoke in 1855 they felt that public necessity had been satis- 
fied; and procedure only was in mind. 

The idea, however, that what one generation calls vested rights, 
and the next one vested wrongs, was something for which “due 
process of law” afforded a shield, was planted; the evidence is 
found in the state reports. Contemporary with the Hoboken case 
was that of Wynehamer,” where Judge Comstock (nomen clarum) 
said in substance that the law of the land could not be a statute 
taking away property rights already existing. The judge was not 
the discoverer of the iniquity of confiscation, but his remark was 
typical of the thought then new to the reports, that existing prop- 
erty rights were things needing protection from legislation, — and 
the bar, while casting about for ways and means, was pondering 
over due process. 

Life is legally a simple word, and property fairly easy, — but 
liberty was sure to grow in a country like ours, and before adoption 





11 Cf. Commonwealth v. Byrne, 20 Grat. (Va.) 165 (1871). 

2 13 N.Y. 378, 393 (1856). E. g., “Where rights of property are admitted to exist, 
the legislature cannot say. they shall exist no longer; nor will it make any difference 
although a process and a tribunal are appointed to execute the sentence. If this is 
the “law of the land” and “due process of law” within the meaning of the constitu- 
tion, then the legislature is omnipotent.” 
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of the Fourteenth Amendment bench and bar had given the 
word meanings such as the right to use one’s faculties in all lawful 
ways, to live and work where one wishes, to pursue any lawful 
calling, trade or profession, and acquire and retain the gains 
therefrom. 

Very early in Fourteenth Amendment discussion the Supreme 
Court remarked * that the provision 


“furnishes an addiiional guaranty against any encroachment by the 
states upon the fundamental rights which belong to every citizen as a 
member of society.” 


The words seemed to accept a meaning for Jiberty (worked out in 
New York quite as thoroughly as elsewhere), for which no historical 
warrant as of the year 1789 can be found,“ but concerning which 
it is now as idle to cavil or complain as over Coke’s historical ac- 
curacy or lack of it, in respect of Magna Charta. 

To sum the assertions thus far ventured: — the generation that 
fought the Civil War usually identified due process with common- 
law procedure; they knew vested rights in property, had a generous 
definition of liberty in many new and quite American aspects, 
never doubted the fullest liberty to contract, and since the national 
government then scarcely touched the private citizen in days of 
peace, had given the Fifth Amendment very scant consideration. 

It was that generation which, politically intent on the negro, 
and with nothing else in mind, worked out the Fourteenth Amend- 
ment, — which was over five years old before the Slaughter House 
cases ' opened, before a very able court, the still continuing conflict 
between private desire and public authority. 


II 


Case law resembles a patch-work quilt; it is strong and service- 
able, but to see the pattern you must have distance, while the 
makers always look at the last patch when putting on a new one; 
so the latest decision seems most important, and the Slaughter 
House cases have become something practitioners cite but do not 
read. This excuses statement of the facts that made a curtain raiser 

3 United States v. Cruikshank, 92 U. S. 542 (1875). 


4 4 Harv. L. REv. 365. 
1% 16 Wall. (U. S.) 36, 76 (1872). 
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for Fourteenth Amendment litigation. Louisiana interfered with the 
vested rights of New Orleans butchers by restricting slaughtering 
‘ to one area controlled by one company and subject to sanitary 
regulation, but everyone could there kill cattle on payment of fees. 
From a lay standpoint, the facts prove my thesis, — could any- 
thing be more reasonable in a sub-tropical town, and would anyone 
now dream of complaining? 

As a lawyer, however, it seems to me noteworthy that the strict 
and loose, conservative and liberal schools of interpretation not 
only instantly appeared at bar, but in the court, and along party 
lines, in a way not usually recognized. The justices were counted 
Republican, except Field, but both he and Bradley had Demo- 
cratic minds in governmental matters; they distrusted govern- 
ment, the less of it the better; as successful lawyers they loved 
the rigor of the game, and hated anything that could not justify 
existence according to inherited rules. Miller, J., for the court, laid 
down two propositions here relevant: (1) The police power is 
something incapable of definition, necessary to sovereignty, not to 
be bargained away, and subject to which every man holds property. 
This was acknowledged borrowing from Shaw, C. J.,!° and added 
nothing to Taney’s epigram that it was no more than the power 
inherent in a sovereign, 7. e., sovereignty;!” and (2) the Fourteenth 
Amendment could not be invoked as to privileges and immunities 
due one as a state citizen, invasion of the rights of a citizen of the 
United States must appear, but exactly what such rights were 
could not be stated comprehensively or in advance; to hold other- 
wise would belittle and degrade the states, a thing unthinkable. 
The dissent of Field and Bradley declared the nation charged by 
the amendment with the power and duty of protecting whatever 
privileges and immunities belonged of right to the citizens of any 
free government, a doctrine logically compelling the Supreme 
Court of the nation first, to draft a code of freemen’s rights, and 
then enforce it uniformly in all the states. 

I believe that the view of human rights glorified in common-law 
courts, — the Democratic view, inclined its holders to a bold con- 
stitutional doctrine, and Mr. Guthrie, also politically Democratic, 





16 Commonwealth v. Alger, 7 Cush. (Mass.) 53, 84 (1851). 
17 License Cases, 5 How. (U. S.) 504, 583 (1847). 
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holds that the Slaughter House decision ‘“‘dwarfed and dulled the 
protective power of the amendment,” and so it did. The paradox is 
that men of the school who always inclined against national au- 
thority while state power was rarely exercised, magnified the 
greater sovereign when the states seemed to rouse from the rdéle of 
King Log. That Miller, J., conceived himself as guarding the gate 
against an invasion of social questions, vexatiously beyond the 
concept of historic common law, is a fair speculation, for the court 
of that date is not usually regarded as very tender of “state’s 
rights.”” But that phrase has a perverted meaning, being popularly 
identified with Calhounism and nullification, and in a very true 
sense the court of the Slaughter House cases cherished state’s rights 
in what they considered non-political matters; vision was still con- 
centrated on the political negro question. 

Ten years passed, and my legal generation came to the bar 
(108 U. S. and o1 N. Y. were our first reports in 1883); down to 
that date appeals to due process were rare, and (barring the negro 
cases) never successful except on the prpcedural side. There 
Pennoyer v. Neff*® is a true monument, laying down, in strict ac- 
cordance with tradition, the requirement of a good judgment in 
personam, and for Field to write the opinion was doubtless a labor 
of love. When this generation of mine opened the reports, the 
chill of the Slaughter House decision was on the bar, with the 
added discouragement of the Granger cases,!® whose language, and 
we thought decision, seemed to put all complaints of corporate 
regulation of service and charges out of court, if an appeal under 
the due-process clause was ventured against a state; the still con- 
tinuing dissents of Judge Field seemed most unorthodox. The 
remark in another judgment, that due process was usually what 
the state ordained,” seemed to clinch the matter. 

But the changes, before alluded to as wholly unrelated to our 
professional activities, but big with legal importance, were daily 
becoming more apparent. The youngsters of to-day of course 
regard the early ’80’s of the last century as sadly reactionary and 
stagnating in conservatism, but we thought ourselves progressive 
reformers, as does every age and generation of recorded history 





18 os U.S. 714 (1877). 19 94 U. S. 113 (1876) et seg. 
20 Walker v. Sauvinet, 92 U. S. 90 (1875). 
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War memories were fading fast, greater cities needed more govern- 
ment than farming townships, increasing wealth tempted taxation, 
ambitious local improvements demanded it, and heavily indebted 
transportation lines controlled by distant security holders con- 
tinued to irritate an increasing population that owed its existence 
to that which excited their anger. Everywhere was there quick 
material recovery from the collapse of ’73, and everywhere in- 
creasing inclination to translate social yearnings into statutes that 
interfered with that also fast-increasing class who wished to be let 
alone because they were very well able to take care of themselves 
under a static common law; dynamic statute law was unknown 
and abhorrent. 

The material was fast preparing, and the state courts were pro- 
ducing results as variegated as their political surroundings; but 
only a few preceptors taught their pupils that such increasing 
divergence in local results would surely lead to renewed and deter- 
mined efforts to produce sameness if not harmony through the due- 
process clause in the Amendment still thought of as new. 

It may be a personal whim, but I think that year, 1883, marks 
an epoch, for it considered Hurtado v. California.» When that-en- 
terprising state so far abolished grand juries as to prosecute serious 
felonies by information, it was held due process, with the remarks 
about Medes and Persians quoted ‘earlier in this address, and the 
historical school had a quietus. If even in procedural matters our 
inherited law knew nothing of a state’s new method, such method 
might be wrong, but it was necessary to show therefor some reason 
other than ancient history. But that was only procedure, a form, 
and all laymen and most lawyers contemporaneously overlooked the 
substance that was in it; theories of taxation were as yet simple, 
whatever their financial weight; the exercise of police power 
directly upon the citizen was still rare, and in the older states, as 
late as 1885, such a holding in favor of liberty of occupation and 
vested rights as that in the tenement-house cigar case * excited 
small comment; it was the ignorant and arbitrary action of local 
railway commissions that incited what from our present distance 
seems a strategic drive against the do-nothing policy of the 
Granger decisions. 





1 rr10 U.S. 516 (1884). ® Re Jacobs, 98 N. Y. 98 (1885). 
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There were some intermediate rumblings, like the intimation 
that ‘‘this power to regulate is not a power to destroy, and limita- 
tion is not the equivalent of confiscation;” * but it was not until 
1889 that any regulatory act or system of a state affecting trans- 
portation lines was nullified under the due-process clause, or 
otherwise, for that matter. 

The court was changing, the tide of litigation rising fast in re- 
sponse to business demands. Miller and Bradley (soon to be 
united in death) still disagreed; the former (the better political 
seer) consenting to coerce the state, only on the far-seeing ground 
that it was meddling with interstate commerce; the latter (the 
better trained lawyer) clinging in dissent to the Granger cases, 
which he declared to be overruled in principle, — a dictum gen- 
erally approved, notwithstanding the continued use of them by 
the Supreme Court, — when convenient. 

It is from that decision that I date the flood. Justice Bradley 
was as usual right in intuition; the thought underlying the Granger 
doctrine was that the law-making power was not only solely em- 
powered to establish law, but to declare the reasonableness thereof; 
the departure made in 1889, and settled soon after Bradley’s 
death in the Texas Commission cases,” practically arraigned legis- 
lators at the bar, and passed judgment mot, mark you, on the 
justice or wisdom, but the reason, of what they had done, and 
“‘reason’’ is another of those words as to which inclusion and exclu- 
sion are more appropriate than definition. It may be added that 
most men with difficulty discover reason in that which they firmly 
believe unjust, unwise and probably dishonest. This, however, was 
no revolution, except within the court, whose changing personnel 
soon contained in Justice Brewer a powerful reinforcement to the 
school of Field, — his near kinsman. For the world at large, all 
that happened was that the Supreme Court joined hands with 
most of the appellate tribunals of the older states, and the legis- 
latures had not only domestic censors, but another far away in 
Washington, to pass on their handiwork. 

No state had more influence than New York, and the Wyne- 
hamer case is especially noteworthy. When vested rights in liquor 

% 116 U. S. 307, 331 (1886). 
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appealed against drastic legislation, Comstock, J., said that “we 
must be allowed to know that intoxicating liquors are produced for 
sale and consumption as a beverage.” Surely not a very great as- 
sumption, but so taking judicial cognizance of social and business 
conditions, putting the court’s own construction on that of which 
cognizance is taken, and then judging the legislative act by the re- 
sult thereof, is practically making a category of reasons, judicially 
recognized, and then inquiring whether any of those reasons sup- 
port the statute. That the legislators knew none of them, or 
rejected them, is immaterial. 

Does it not seem clear that if the reasonableness of a body of 
railway rates could be tested by suit, the same inquiry must be 
open as to every serious regulation of any business, trade, or pro- 
fession of a gainful nature? So it has been; and for something less 
than thirty years we have had every species of state action produc- 
tive of pecuniary loss to vested rights, or limiting business liberty, 
put to the acid test of due process in the Supreme Court. 

The result to-day of an enormous expenditure of argument and 
output of opinions may be measured in respect of either. the 
nature of judgments given, or methods of reaching judgment. 
The mandate filed is usually of agreement with the legislature; in 
the ten years from 1890 there were one hundred and ninety-seven 
appeals over due process, but only six times in that century were 
such important matters as transportation rates successfully at- 
tacked; and speaking generally state courts having a reputation 
for independence and vigor are always sustained. Taking Massa- 
chusetts, New Jersey, and New York together, I can recall only one 
case in which the highest state tribunal has been reversed on the 
process clause. Considering (rather loosely) the legal topics 
usually suggestive of complaints of undue process, — as to proce- 
dure we stand on Pennoyer v. Neff, — applied sometimes in a way: 
that must still disturb Justice Field. Taxation is always due in 
process if it is a real tax on property or rights within the jurisdic- 
tion, confirmed after hearing. Police power once freed from the 
shackles of the historic test has overshadowed every other head of 
litigation, and even eminent domain has advanced; for anything 
as yet discovered and deemed good for the public by the legisla- 
ture is sufficiently eminent to have domain, and thus ex vi termini 
become due process. This form of statement may interest us as 
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citizens; as lawyers it is a duty to map out the path by which such 
uniformity in result is reached. ' 

Justice Holmes, the Voltaire of our sisi once frankly said in 
an opinion that the Supreme Court never decided anything that 
could be avoided. The wisdom of the practice, and some errancy 
of statement is well illustrated by the case of Dred Scott and its 
aftermath; but when it comes to due process nowadays it is 
strictly true. The plaintiff must show damage, suits by amici 
populi need not be decided;* the damage must be in the present 
tense, an expectation of future loss is not enough;*’ loss in only 
one department of an integral business has been used to prevent 
consideration, for the whole business may be reasonably profitable ;”* 
any possible statutory construction, however surprising to the 
plaintiff and unheard-of in daily life, is enough to prevent uncon- 
stitutionality;?® a failure to ask for a rehearing,®° or actual ap- 
pearance when a defective statute provided for none,*! may put 
an otherwise meritorious plaintiff out of court; and if hearing had 
it is enough if it be held. after tax already laid;** and a failure to 
go to the highest: state court before troubling the Supreme Court 
may delay if not defeat relief.* 

These few and recent illustrations might be much extended, and 
some..comparison with other heads of jurisdiction induce belief 
that more pitfalls have been prepared for him who complains of 
undue process than for any other litigant, in what is usually a 
court of generous practice. 

If decision cannot be avoided, presumptions are next considered, 
—such:as the prima facie constitutionality of any act; that what 
is enacted expresses the public policy of the state, or that: what is 
complained of is matter of discretion, — which is not reached by 
the clause.** A hardy remnant, however, demands answer to the 





* Cusack v. Chicago, 242 U.S. 526 (1917). -- 

27 Knoxville ». Water Co., 212 U. S. 1 (1909); Willcox ». Consolidated Gas Co., 
212 U.S. 19 (1909). 

% C.& O. Ry. Co. ». Commission, 242 U. S. 603, 604 (1917). 

29 Pennsylvania, etc. Co. v. Gold, etc. Co., 243 U: S. 93 (1917). 

80 Vandalia R. R. Co. ». Commission, 242 U. S. 255 (1916). 

1 Kryger v. Wilson, 242 U. S. 171 (1916). 

# Embree v. Kansas District, 240 U. S. 242 (1916). 

% Prentis v. Atlantic Coast Line, 211 U. S. 210 (1908). 

* St. Louis and Kansas City Land-Co. ». Kansas City, 241 U.S. 419 (1916), 
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real question, — has the legislature made the mere existence of 
rights secured by the Constitution the occasion of depriving their 
owner of them, — even under the forms that belong to due process 
of law? This was the inquiry as phrased in the Wynehamer case; 
it asks why, for what reason did the legislature do this thing? 
And when in answering, the courts take cognizance even of what 
they believe to be known semper, ubique et ab omnibus the result is 
often a verdict, a finding of fact and not of law, except as it is the 
law of that case. 

This is the kernel (if there be one) of my thoughts, for I now 
leave procedure as intellectually still founded on Pennoyer v. 
Neff,* also eminent domain and taxation, as depending only on 
the query, is there a real taking or tax of something infra-juris- 
dictional, in a method procedurally due? There remains police 
power, 7z.¢., the concrete expression of sovereignty, — what is its 
modern relation to due process, under either amendment, or any 

state constitution? 

The venerable ex-President of this. University is the author of 
two bulky volumes concerning religious and scientific conflict, 
—they should be called White’s History of Dissent. I wish a 
lawyer would measure the development of law by dissents, — 
which are worth more study than is usually accorded them. Ina 
court not subject to sudden change, able and continued dissent 
delimits and accentuates.decision; it reveals far more than does 
the majority opinion the intellectual differences of the council 
table; and the present status of police power is to me more clearly 
revealed by the dissents of Justice Holmes than by the syllabi of 
digests. 

Sixteen years ago he entered a court already committed to that re- 
view of state action, which necessarily followed a successful appeal 
against local railway regulation; but as yet not much troubled with 
intimate statutory repressions or encouragements along a line now 
extending and recently extended from the peaks of wages and hours 
of labor, through a jungle of blue sky,*” employment agency, 





% Cf. Saunders v. Shaw, 244 U. S. 317 (1917), for a very modern application. 

3% Wilson v. New, 243 U. S. 332 (1917). 

87 Hall v. Geiger-Jones Co., 242 U. S. 539 (1917). 

88 Brazee v. Michigan, 241 U. S. 340 (1916); Adams »v. Tanner, 244 U. S. 590 
(1917). 
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and compensation statutes,®® to the intellectual mud holes of ice 
cream “° and trading stamp ordinances.“ 

The idea that due process was something like a writ, and if no 
writ could be found, the law afforded no remedy was duly ex- 
ploded; it does not press the simile too far to say that since the 
Hurtado case, the legislatures of my generation could proceed as 
in consimili casu; but no court had given any more exuberantly 
American definitions of liberty than already existed in the Supreme 
Court reports,” even though in a rather hazy way it was admitted 
that liberty of contract was subject to police power limitations;* 
and one pregnant sentence, to the effect that no man could have a 
vested right in any rule of the common law,“ 7.¢., in the customs 
of our forefathers, had plainly survived the Granger wreck. 

No man has seen more plainly that the court was measuring the 
legislature’s reasons by its own intellectual yardstick than has 
Justice Holmes; none more keenly perceived that the notations 
thereupon marked those results of environment and education 
which many men seem to regard as the will of God or the decrees 
of fate. He has complained that a “constitution is not intended 
to embody a particular economic theory,” though of course a 
statute may be and often is designed so to do; and in particular 
the ‘Fourteenth Amendment does not enact Mr. Herbert Spen- 
cer’s social statics,” and he deems the “‘word liberty perverted 
when held to prevent the natural outcome of a dominant opin- 
ion;”“ while as for “principles,” it is sometimes idle to speculate 
whether they are “eternal or a no longer useful survival, (for) 
constitutionality is independent of our (z.¢., the courts’) views on 
such points.” “ 

To arrive at what the Justice so simply calls the “osmose of 
mutual understanding,’”’*’ one asks, is anything left mot independ- 
ent of constitutionality? The seeming answer is that a statute 





% Hawkins v. Bleakly, 243 U. S. 210 (1917). 

«© Hutchinson v. Iowa, 242 U. S. 153 (1916). 

“ Rast v. Van Deman, 240 U. S. 342 (1916). 

@ EF. g. Allgeyer v. Louisiana, 165 U. S. 578, 589 (1896). 
® Holden v. Hardy, 169 U. S. 366 (1898). 

“ Munn ». Illinois, 94 U. S. 113 (1876). 

® Lochner v. New York, 198 U. S. 45, 75 (1905). 

Grant Co. v. Gray, 236 U. S. 133 (1915). 

# Brown ». Elliott, 225 U. S. 392, 404 (1911). 
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which a “rational and fair man would admit to infringe funda- 
mental principles” “* is unconstitutional. But what principles are 
fundamental? Except as illustrated by the Frank-Georgia mob 
case “’ and his delightful treatment of the statutory sandbag de- 
vised by Louisiana for the American Sugar Company®’ we remain 
uninstructed; but I humbly conclude that if there are any principles 
so fundamental as properly to invalidate formally correct legisla- 
tive action, the differences between the present extremes of judicial 
opinion on this subject are of degree and not kind; for all agree 
that however correct in procedure, the ipse dixit of the legislature 
is not a sufficient reason for what it decrees, therefore a reason 
must be shown sufficient for the reviewing court, and the court’s 
approval or disapproval is an opinion, which, as Justice Holmes 
says, “tends to become law.” 

This is our condition to-day. It is hard for me to call this law 
in the same sense as we speak of patent law or that of insurance; 
_ but it is a far higher exercise of juridical thought, — to justify 
from term to term all exercises of popular will which do not plainly 
violate some express or plainly implied constitutional prohibition. 
It is really a function of political criticism. 

Irrespective of party, and I respectfully believe with small re- 
gard most of the time for legalism, while maintaining legal form, 
— the highest court and most high courts have refused to regard 
constitutions as codes, and of late years have more and more 
made due process of law whatever process seems due to the de- 
mands of the times, as understood by the judges of the time being. 

The direct appeal of property to due process has for the most 
part failed; and apparent successes have but taught legislators how 
to arrive at the same result in another way. The indirect appeal 
through liberty is still going on, for the American belief that every 
freeman can do what he likes, where and when he pleases, as long as 
he does not infringe the moral law as expressed in the usual criminal 
code, dies very hard. But it is dying, and the courts, when in- 
voked to-day under the due-process clause, are doing little more 


than easing the patient’s later days. 
Charles M. Hough. 


New York. 


48 Lochner v. New York, supra. 
4 Frank ». Mangum, 237 U. S. 309, 345 (1915). 
80 McFarland v. American, etc. Co., 241 U. S. 79 (1916). 
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INDIRECT ENCROACHMENT ON FEDERAL 
AUTHORITY BY THE TAXING POWERS 
OF THE STATES! V 


II. REGULATIONS OF INTERSTATE COMMERCE (continued) 


2. Taxes not Discriminating against Interstate Commerce (continued) 


B. TAXES ON PROPERTY 


ee has already been made to the cases which treat 
franchises as property and consider the assessment of such 
franchises by the criteria which obtain in judging whether taxes 
on property are regulations of interstate commerce.? This indicates 
that there is no hard and fast line to be drawn between privileges 
and property. When a franchise may be disposed of for a price, 
it is of course a form of property. Conversely, all property is to 
an extent a matter of privilege. The remedies for interference with 
property interests are essential to the security and salability of 
those interests. In so far as the remedies are the creation of the 
law, and are subject to amendment or withdrawal, the interests 
which the remedies serve partake of the nature of privilege, and 
taxes on those interests might by a chain of reasoning be deemed 
taxes on privileges. 

The pursuit of these fascinating possibilities will be left to those 
who care to indulge in it. It is.enough for our present purpose to 
disclaim any assumption of perfection or of inherent validity in 
the schematism here employed. The topical headings and their 
order of treatment are chosen solely from. considerations of con- 
venience. Though privilege and property are not mutually ex- 
clusive categories, horses and land and ties and rails are different 
from corporate franchises and the right to inherit. Roughly speak- 
ing, taxes on property may be distinguished from taxes on privi- 
leges, even though the two share some common: because of vicinage. 





1 For preceding instalments of this discussion see 31 Harv. L. Rev. 321-72 (Jan- 
uary, 1918), Ibid., 572-618 (February, 1918), [bid., 721-78 (March, 1918) and Jbid., 
932-53 (May, 1918). 

2 31 Harv. L. Rev. 768, note 166. 
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This common has already been pointed out in discussing taxes 
on privileges,’ and there will be occasion to refer to it again. It 
is also to be borne in mind that no exercise of state fiscal power 
can adequately be judged in isolation. The legitimacy of any 
particular demand may depend upon the presence or absence of 
some other or others. But threads must first be spun before they 
can be woven together. If any misapprehensions are permitted 
or fostered by the effort to disentangle in analysis what is inter- 
related in practice, they will, it is hoped, be dispelled by a later 
venture in synthesis. 

The taxes on property here to be considered do not include those 
levied on the property that is carried in interstate commerce and 
offered for sale after reaching its destination. Such taxes, with the 
exception of those which in some fashion discriminate against 
interstate commerce,‘ are not treated as instances of indirect 
encroachment on the realm of federal control. Property in inter- 
state transit® and property that has completed its journey ® present 
the issue of taxability rather than that of valuation. What we 
are here concerned with are the taxes which are confessedly on 
proper subjects of state power, but which are assessed in ways 
that are alleged to exceed that power. The issue is whether the 
subject or the method of assessment shall be regarded as controlling. 
The property taxes which raise this issue are those on property 
which is‘ an instrument of interstate commerce, whether peri- 
patetic like cars and engines or immobile like ties and track. When 
property of an intangible character intrudes itself into the dis- 
cussion, it is because the Supreme Court has chosen to.make a 
classification for which it must bear the responsibility. 


I 


On December 15, 1873, in Union Pacific R. R. Co. v. Peniston,' 
a majority of the Supreme Court rejected the contention that the 
property of the Union Pacific was exempt from state taxation on 
account of the relation of the road to the federal government. 

* 31 Harv. L. Rev. 768, note 166. 

4 See 31 Harv. L. Rev. 572-74. 

5 See editorial note in 26 Harv. L. REv. 358-60. 


6 Brown v. Houston, 114 U. S. 622, 5 Sup. Ct. Rep. 109 (1885). 
7 18 Wall. (U. S.) 5 (1873). See 31 Harv. L. Rev. 371, note 171. 
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Three dissenting justices, however, argued that the property itself 
was an agency of the United States, and was therefore as immune 
from state taxation as are the bonds of the United States or the 
operations of the United States Bank. Less than three months 
later, in The Delaware Railroad Tax,* Mr. Justice Field indicated 
without objection from any of his colleagues that a state tax on 
the property of an interstate carrier was not a regulation of inter- 
state commerce. From that day forward it has never been seriously 
doubted that a tax on tangible property used as an instrument of 
interstate commerce is not a tax on that commerce.* Such disputes 
as we have here to chronicle relate to the propriety of methods 
adopted for assessing that property. 

Mr. Justice Field’s remarks about property taxation in The 
Delaware Railroad Tax must be regarded as obiter, since he had 
previously stated that the tax before the court was not a tax on 
property, but one “upon the corporation itself, measured by a 
percentage upon the cash value of a certain proportional part of 
the shares of its capital stock.” " It is to be inferred that the tax, 
if one on property, would have been held to be faulty because of 
the method by which the amount of property in Delaware was 
determined. The statute required each company subject to the 
act to pay a tax of one-fourth of one per cent on such proportion 
of the cash value of all its shares as the length of the line in Dela- 
ware bore to the total mileage. It was conceded that the “ratio 
of the value of the property in Delaware to the value of the whole 
property of the company” was considerably “less than that which 
the length of the road in Delaware bears to its entire length.” ” 
From this Mr. Justice Field concluded that “a tax imposed upon 
the property in Delaware according to the ratio of the length of 
its road to the length of the whole road must necessarily fall on 
property without the State,” ’ and observed that, upon the assump- 





8 18 Wall. (U. S.) 206 (1873). 

® In 1891 Mr. Justice Gray on page 23 of his opinion in the Pullman case, note 33, 
infra, declared: “It is equally well settled that there is nothing in the Constitution or 
laws of the United States which prevents a State from taxing personal property, 
employed in interstate or foreign commerce, like other personal property within its 
jurisdiction.” 

10 Note 8, supra. 

1 78 Wall. (U. S.) 206, 231 (1873). 

2 Tbid., 230. 8 Tbid., 231. 
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‘tion that the tax was on property, there would be great difficulty 
in sustaining it. 

The tax was therefore regarded as one “upon the corporation 
itself,”” which seems to mean upon the right to exist as a corpora- 
tion. It was sustained on the theory that the state has absolute 
power over its own corporate creatures. After saying that “the 
State may impose taxes upon the corporation as an entity existing 
under its laws, as well upon the capital stock of the corporation or 
its separate corporate property,” Mr. Justice Field added that 
“the manner in which its value shall be assessed and the rate of 
taxation, however arbitrary or capricious, are mere matters of 
legislative discretion.” = In view of the previous indication that 
the caprice of the state would have been curbed, had the tax been 
one on property, this imputation to the state of arbitrary power 
must be confined to the assessment of the franchise. But the sug- 
gested limitation on the power to tax property is predicated, not 
on the commerce clause, but on the position that the state must 
confine its exactions to property within the jurisdiction. 

The two closing paragraphs of the opinion dismiss the objections 
under the commerce clause. That the conclusion is not confined 
to taxes on the franchise is manifest from the final sentence: 


“The exercise of the authority which every State possesses to tax its cor- 
porations and all their property, real and personal, and their franchises, 
and to graduate the tax upon the corporations according to their business 
or income, or the value of their property, when this is not done by dis- 
criminating against rights held in other States, and the tax is not on im- 
ports, exports, or tonnage or transportation to other States, cannot be 
regarded as conflicting with any constitutional power of Congress.” 1° 


The tax in question was said to affect commerce among the states 
‘just in the same way, and in no other, that taxation of any kind 
necessarily increases the expenses attendant upon the use or 
possession of the thing taxed.” !” And Mr. Justice Field, though 
he had dissented in State Tax on Railway Gross Receipts,® decided 
twelve months earlier, quotes with approval from the opinion in 
that case to the effect that “it is not everything that affects com- 





14 18 Wall. (U. S.) 231 (1873). % Tbid. 
6 Tbid., 232. Italics are author’s. 17 Tbid. 
18 r5 Wall. (U. S.) 284 (1872). See 31 Harv. L. REv. 576-77. 
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merce that amounts to a regulation of it, within the meaning of 
the Constitution.” !® 

Of course the majority judges in the Gross Receipts case could 
find no fault with taxing property employed in interstate commerce. 
That case, it will be remembered, sustained a tax levied directly 
on gross receipts. One of the grounds adduced by the majority 
was that the receipts were a fund actually in the hands of the 
corporation, disassociated from the source whence they were 
derived. The artificiality of this conception was exposed by the 
minority at the time, and fourteen years later was recognized by a 
unanimous court.”” But while the doctrine prevailed, there could 
be no doubt that a state might effectively tax interstate commerce, 
provided it was careful not to impose the tax formally on the 
commerce itself. It is significant, however, that the judges who 
dissented in State Tax on Railway Gross Receipts 4 interposed no 
objection to the statement in The Delaware Railroad Tax that 
the property of an interstate carrier was taxable at its full value. 
The only qualification suggested was that this value must not be 
inflated by the inclusion of elements not local to the taxing state. 
It seemed to be assumed that the valuation could take the form of 
a capitalization of earnings, including those from interstate com- 
merce, for the value of the entire road was fixed by the cash value 
of the shares of capital, which would of course be determined in 
large measure by some estimate of earnings. 

Three years later, in the State Railroad Tax Cases,* the propriety 
of this mode of assessment was distinctly affirmed,.so far as the 
Fourteenth Amendment was concerned. Mr. Justice Miller pointed 
out that “the visible or tangible property of the corporation .. . 
may or may not include all its wealth.” ** ‘There may be other 
property of a class not visible or tangible which ought to respond 
to taxation, and which the State has a right to subject to taxa- 
tion.”** And the method of assessment adopted by Illinois was 
indicated and approved as follows: 





19 15 Wall. (U. S.) 293 (1872); quoted in 18 Wall. (U. S.) 206, 232 (1873). 

20 Philadelphia & Southern Mail S. S. Co. ». Pennsylvania, 122 U.S. 326, 7 Sup. Ct. 
Rep. 1118 (1887). 

21 Note 18, supra. 2 Note 8, supra. 

% 92 U.S. 575 (1876). % Tbid., 602. 

% Ibid. 
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“Tt is therefore obvious that, when you have ascertained the current 
cash value of the whole funded debt, and the current cash value of the 
entire number of shares, you have, by the action of those who above all 
others can best estimate it, ascertained the true value of the road, all 
its property, its capital stock and its franchises; for these are all rep- 
resented by the value of its bonded debt and of.the shares of its capital 
stock.” 6 


The State Railroad Tax Cases *" did not involve interstate com- 
merce,”* since the complainants rested their objections wholly on 
other grounds. Not until twelve years later did the commerce 
question come again before the court. It was then decided in 
Western Union Telegraph Co. v. Massachusetts *® that it was not a 
regulation of interstate commerce to assess the property of an 
interstate telegraph company by taking that proportion of the 
assessable value of the total capital stock which the miles of line 
within the state bore to the total miles of line. Mr. Justice Miller 
distinctly stated that the tax was not one on the franchise of the 
company, which interpretation seemed to be necessary to save 
the tax from being one on a federal instrumentality. “The tax in the 
present case,” he said, ‘though nominally upon the shares of the 
capital stock of the company, is in effect a tax upon that organiza- 
tion on account of property owned and used by it in the State of 
Massachusetts.” *° Inasmuch as the assessable value of the total 
capital stock was based on the market value of the outstanding 
shares, the assessment necessarily took account of earnings. This 
is evident from Massachusetts v. Western Union Telegraph Co.,' a 
later case between the same parties involving subsequent taxes 
levied under the same statute. For there it appeared that the 
company ‘‘admitted its liability to pay a tax on the actual value, 
as stated in its answer, of its real and personal property within the 





% 92 U.S. 605 (1876). 

27 Note 23, supra. 

#8 For other cases sustaining the application of the so-called “unit rule” or some 
modification thereof, when interstate commerce was not involved, see Kentucky 
Railroad Tax Cases, 115 U. S. 321, 6 Sup. Ct. Rep. 57 (1885), Marye v. Baltimore & 
Ohio R. Co., 127 U. S. 117, 8 Sup. Ct. Rep. 1037 (1888), Charlotte C. & A. R. Co. ». 
Gibbes, 142 U. S. 386, 12 Sup. Ct. Rep. 255 (1892), and Columbus Southern Ry. 
Co. v. Wright, 151 U. S. 470, 14 Sup. Ct. Rep. 396 (1894). 

29 125 U. S. 530, 8 Sup. Ct. Rep. 961 (1888). 

80 Tbid., 530, 552. 

81 141 U.S. 40, 11 Sup. Ct. Rep. 889 (1891). 
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State,” * and paid into court the sum so admitted to be due, which 
was less than that held rightfully demanded under the statute. 

On the same day the court also decided Pullman’s Palace Car Co. 
v. Pennsylvania,® which sanctioned Pennsylvania’s method of tax- 
ing the cars that ran in and out of the state during the year. Most 
of the discussion in both the majority and minority opinions was 
concerned with the question whether the cars had a taxable situs in 
the state. The minority insisted that, since no specific cars were 
permanently located there, no cars were taxable. But the majority 
held it proper to estimate the average number of cars and to tax 
such car property, even though no single car stayed still long enough 
to give it a situs within the state. The tax purported to be based 
on a portion of the capital stock, but the court treated it as sub- 
stantially one on the cars as property. 

Surprisingly little was said about the method of assessment, 
which is described in the majority opinion as follows: 


“The mode which the State of Pennsylvania adopted, to ascertain 
the proportion of the company’s property upon which it should be taxed 
in that State, was by taking as a basis of assessment such proportion of 
the capital stock of the company as the number of miles over which it 
ran cars within the State bore to the whole number of miles, in that and 
other States, over which its cars were run.” * 


Then follows the approving comment: 


“This was a just and equitable method of assessment; and, if it were 
adopted by all the States through which these cars ran, the company 
would be assessed upon the whole value of its capital stock, and no 
more.” % 


The validity of this method of assessment was said to have been 
established by the State Railroad Tax Cases *®* and Western Union 
Telegraph Co. v. Massachusetts®” But the former case raised no 
question under the commerce clause, and in the latter the only 
attention given to the method of assessment was to ascertain 
whether the state had correctly determined the proportion of the 





% rar U.S. 40, 45, 11 Sup. Ct. Rep. 889 (1891). 
% r4r U. S. 18, 11 Sup. Ct. Rep. 876 (1891). 

4 Tbid., 18, 26. 
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% Note 23, supra. 
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total property located in Massachusetts. The fact that the valua- 
tion took account of earnings from interstate commerce was 
neglected. 

It is also neglected in the Pullman case. Mr. Justice Gray’s 
opinion for the majority notes that the company had about one 
hundred cars in the state all the time, but does not suggest that 
the value of that number of cars might readily be estimated without 
adopting a method that reaches the business as well as. the property 
of the company. Nor do the minority protest on this point. True, 
Mr. Justice Bradley questions whether a proper method of appor- 
tionment has been adopted, and shows that, since Illinois, the state 
in which the corporation was chartered, might tax it on the value 
of its total capital stock, the supposed equitable quality of the tax 
discovered by the majority depends upon an assumption not likely 
to be true. But this protest is one against inequitable and double 
taxation, and is not tied up to the commerce clause. Yet this tax 
had a more direct effect on interstate commerce than those pre- 
viously considered, for its amount varied more directly with 
receipts. Under several of the Pennsylvania statutes the taxes on 
the Pullman Company were measured directly by dividends; under 
another they were measured by dividends when the dividends were 
six per cent or more on the par value of the capital, and by a valua- 
tion of the capital when the dividends were less. But the opinions 
do not refer to the fact that the result of Pennsylvania’s method 
was to reap income from the interstate commerce in which the cars 
were engaged, in excess of a levy on the value of the cars as in- 
dependent chattels. 

Seven months later, however, in Maine v. Grand Trunk Ry. Co.,3* 
the subject receives more direct attention. This case has already 
been considered in the section dealing with taxes on privileges,*® 
but it has a bearing on the present topic on account of the inter- 
pretation subsequently put upon it. The majority sustained a 
tax measured by gross receipts estimated to have been earned from 
business within the state, on the ground that the subject taxed was 
a privilege over which the state had complete control and which it 





88 142 U.S. 217, 12 Sup. Ct. Rep. rar (1891). 

39 31 Harv. L. REv. 579-80. 

40 See Galveston, H. & S. A. Ry. Co. v. Texas, 210 U. S. 217, 226, 28 Sup. Ct. Rep. 
638 (1908). 
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might therefore burden as it pleased. The minority, consisting of 
Justices Bradley, Harlan, Lamar, and Brown, insisted that the tax, 
though called one on the franchise, was in fact one ‘‘on the re- 
ceipts of the company derived from international transportation.” 
Justices Bradley and Harlan had dissented in the Pullman case, in 
which Mr. Justice Brown had not sat, having been appointed to 
the bench after the case had been argued; but Mr. Justice Lamar 
had concurred in that case and also in Western Union Telegraph Co. 
v. Massachusetts,” in which Mr. Justice Harlan was with him. 
Mr. Justice Bradley for some reason did not sit in the Western 
Union case, but he was on the bench when The Delaware Railroad 
Tax was decided by a unanimous court. It seems, then, that 
the dissent in the Grand Trunk case is to be attributed, not so 
much to long-standing convictions, as to a new recognition of the 
problem. 

Mr. Justice Bradley’s dissent in the Grand Trunk case starts 
with the position that, “whilst the purpose of the law professes 
to be to lay a tax upon the foreign company for the privilege of 
exercising its franchise in the State of Maine, the mode of doing 
this is unconstitutional.” “ The learned justice here seems to look 
behind the subject taxed, and to attach controlling significance to 
the measure by which the amount of the tax is determined — an 
enterprise which the court had hitherto regarded as beyond its 
province.” He insists that the nominal subject is not the actual 
subject. ‘The tax, it is true, is called a tax on a franchise. It is 
so called, but what is it in fact? It is a tax on the receipts of the 
company derived from international transportation.” “ And the 
cases then adduced as precedents against its constitutionality are 
those in which the res named as the subject of taxation included the 
business of interstate commerce, or receipts therefrom. Had the 
majority taken the same view of what was being taxed, they 
would undoubtedly have agreed that the tax was unconstitutional. 
But they accepted the state’s declaration of what it was taxing, 
and thought that a tax on a privilege that the state might with- 





“ 142 U.S. 217, 235, 12 Sup. Ct. Rep. 121 (1891). 
® Note 20, supra. 

# Note 8, supra. 

“ 142 U.S. 217, 231, 12 Sup. Ct. Rep. 121 (1891). 
See 31 Harv. L. Rev. 334 f. 

# 142 U.S. 217, 235, 12 Sup. Ct. Rep. 121 (1891). 
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hold could not be a regulation of interstate commerce, no matter 
how it was measured. 

Mr. Justice Bradley’s position that the measure by which the 
amount of the tax is determined is the controlling test of what is 
actually being taxed is of course as applicable to taxes nominally 
on property as to those nominally on privileges. Indeed, since 
there has never been ascription to the state of arbitrary power over 
property, there is more reason for scrutinizing assessments of 
property than assessments of franchises. Mr. Justice Bradley does 
not seem to make any distinction between the two. Yet it is possi- 
ble that his objections are leveled chiefly against the cumulation 
of taxes in fact measured by the contributions of interstate com- 
merce, and that he would have acquiesced in the solution of the 
vexed problem that the Supreme Court at the present time seems 
to be working towards. 

The learned justice concludes his opinion ‘as follows: 

“Then it comes to this: A State may tax a railroad company upon its 
gross receipts, in proportion to the number of miles run within the State, 
as a tax on its property; and may also lay a tax on these same gross re- 
ceipts in proportion to the same number of miles, for the privilege of 
exercising its franchise in the State. I do not know what else it may not 
tax the gross receipts for. If the interstate commerce of the country is 
not, or will not be, handicapped by this course of decision, I do not un- 
derstand the ordinary principles which govern human conduct.” 4 


And earlier, in describing the situation resulting from the case and 
its predecessors, he had said: 


“A corporation, according to this class of decisions, may be taxed 
several times over. It may be taxed for its charter; for its franchises; 
for the privilege of carrying on its business; it may be taxed on its capital, 
and it may be taxed on its property. Each of these taxations may be 
carried to the full amount of the property of the company. I do not 
know that jealousy of corporate institutions could be carried much 
further.” 


This dissenting note of lament and sympathy deserves attention 
from those who love to insist that the Supreme Court has been 
overzealous in shielding corporations from their just burdens. Its 
interest for our immediate purpose, however, lies in its indication 





47 142 U.S. 217, 235-236, 12 Sup. Ct. Rep. 121 (1891). 
® Ibid. 
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of the possibility that what caused Mr. Justice Bradley most 
concern was the cumulation of taxes on the same economic interest, 
rather than the fact that interstate commerce did not escape 
entirely from giving sustenance to the states. It shows, too, the 
recognition that every tax may depend for its justification on the 
absence of certain other possible taxes. No just solution of 
the complex problem raised by alleged conflicts between state 
taxing power and the necessary freedom of interstate commerce 
can be reached if the state is not required to let its right hand 
know what its left hand doeth. 


II 


From the foregoing review it appears that for two decades the 
Supreme Court had been allowing states to impose taxes that from 
an economic standpoint were levied more or less directly on receipts 
from interstate commérce. In all this time, however, none of the 
opinions had indicated clearly that the court knew exactly what it 
was doing and was prepared to support its decisions by accurate 
and detailed analysis of the economics of the matter. The judges 
were engaged in the task of finding what subjects of taxation were 
interstate commerce itself, and what were something else. They 
assumed that a tax on a subject not itself interstate commerce 
could not be a regulation of that commerce; and they were prone 
to indulge in nominalism and conceptualism in finding what was 
the subject taxed. In State Tax on Railway Gross Receipts *® and 
in Osborne v. Mobile, they took positions that they later aban- 
doned.*' They seemed to be feeling their way in the dark. From 
1894 on, however, the issues are more clearly recognized and more 
adequately discussed. 

In Cleveland, C., C. & St. L. R. Co. v. Backus,® Mr. Justice Brewer 
leaves no doubt as to what the majority of the court think about 
the propriety of assessing railroad property so as to include the 
value of the interstate commerce in which the road is engaged. 
This case and a companion one®™ had to do with Indiana statutes 


# Note 18, supra. 50 16 Wall. (U. S.) 479 (1872). 

5t The former in Philadelphia & Southern Mail S. S. Co. ». Pennsylvania, note 20, 
supra; the latter in Leloup v. Mobile, 127 U. S. 640, 8 Sup. Ct. Rep. 1380 (1888). 

582 154 U.S. 439, 14 Sup. Ct. Rep. 1122 (1894). 

8 Pittsburgh, C. C. & St. L. Ry. Co. v. Backus, 154 U. S. 421, 14 Sup. Ct. Rep. 
1114 (1894). 
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which, while not requiring the tax commissioners to assess railroad 
property on the basis of its earnings, clearly permitted them to do 
so. And it was quite evident that they had done so, for one road 
was valued at $6,000 per mile less than another, and the assessment 
of a previous year under the method then prevailing was nearly 
trebled under the new statute. The decision in the two cases is 
that value is a matter of fact for the assessors to determine, and 
that the court will not upset that determination unless it is fraudu- 
lent. But the opinion in the Cleveland case unequivocally approves 
of the position that the value in fact is what the road would sell for, 
that this depends on the earnings, and that therefore the earnings 
may and should be considered in estimating that value. 

“The rule of property taxation,” says Mr. Justice Brewer, “‘is 
that the value of the property is the basis of taxation.” * “It does 
not mean,” he adds, ‘‘a tax upon the earnings which the property 
makes, nor for the privilege of using the property, but rests solely 
upon that value.” Then he states what value is: 


“But the value of property results from the use to which it is put and 
varies with the profitableness of that use, present and prospective, actual 
and anticipated. There is no pecuniary value outside of that which re- 
sults from such use. The amount and profitable character of such use 
determines the value, and if property is taxed at its actual cash value it 
is taxed upon something which is created by the uses to which it is put.” 


The opinion then goes on to say that “in the nature of things it is 
practically impossible — at least in respect to railroad property — 
to divide its value, and determine how much is caused by one use 
to which it is put and howmuch by another.”’*” The learned justice 
asks whether an interstate bridge, the value of which depends 
entirely on interstate commerce, must “‘on that account be entirely 
relieved from the burden of state taxation.” °** He assumes two 
such bridges, one between two large centers of population and the 
other between two hamlets, and inquires whether they must be 
valued at the same amount, in spite of the fact that one is obvi- 
ously worth much more than the other. ‘Will it be said that the 
taxation must be based simply on the cost, when never was it held 





5 154 U.S. 430, 445, 14 Sup. Ct. Rep. 1122 (1894). 
8 Ibid. % Ibid. 7 Ibid. 
58 Tbid., 439, 446. 





246 HARVARD LAW REVIEW 


that the cost of a thing is the test of its value?’’®® It is a practical 
impossibility to ‘eliminate all of the value which flows from the 
use, and place the assessment at only the sum remaining.” 
There are only two alternatives. ‘Either the property must be 
declared wholly exempt from state taxation or taxed at its value, 
irrespective of the causes and uses which have brought about such 
value.’ ® 

Of course Mr. Justice Brewer’s conclusion is not so ineluctable 
as he seems to think. The value for purposes of state taxation need 
not be the economic exchange value. While railroad property is 
merged in the business in which it is engaged, since it has no feasible 
alternative uses, this is not true of all property, and by resort to 
hypothesis a separation can be made of the value of the property 
of a railroad from that of the business which it serves. The fact 
that it may be difficult or impossible to express the results mathe- 
matically with any degree of accuracy does not prevent some 
compromise between the two alternatives which Mr. Justice 
Brewer regarded as the only ones conceivable. Such a compromise 
the court has been compelled to make time and again in finding 
“fair value” for purposes of rate regulation. And the same 
compromise might have been made in finding value for purposes 
‘of taxation. When the court declines to do so, it is guided by 
considerations of policy, whether it is aware of the fact or not. 

Mr. Justice Brewer plainly invokes considerations of. policy 
when he declares: 
“And the uniform ruling of this court, a ruling demanded by the har- 
monious relations between the States and the national government, has 
affirmed that the full discharge of no duty entrusted to the latter re- 
strains the former from the exercise of the power of equal taxation upon 
all private property within its territorial limits. All that has been 
decided is that, beyond the taxation of property, . . . no state shall 
attempt to impose the added burden of a license or other tax for the 
privilege of using, constructing, or operating any bridge, or other 
instrumentality of interstate commerce, or for carrying on of such 
commerce.” ® 





5° 154 U.S. 430, 446, 14 Sup. Ct. Rep. 1122 (1894). 

6 Ibid. 6 Tbid. 

® See Robert L. Hale, “The Supreme Court’s Ambiguous Use of ‘Value’ in Rate 
Cases,” 18 Cor. L. REv. 208. 

% 154 U.S. 439, 446, 14 Sup. Ct. Rep. 1122 (1894). 
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Here the position seems to be that what the commerce clause in- 
hibits is the cumulation of taxes on interstate commerce. But the 
cumulation denounced does not include taxes on the franchise to be 
a corporation or to employ corporate powers in local business. 
Whether taxes on such privileges may be imposed in addition to 
taxes on property is left uncertain. But there is no uncertainty as 
to the elements that may be considered in assessing property: 


“Tt is enough for the State that it finds within its borders property 
which is of a certain value. What has caused that value is immaterial. 
It is protected by state laws, and the rule of all property taxation is the 
rule of value, and by that rule property engaged in interstate commerce 
is controlled the same as property engaged in commerce within the 
State.” 


This, of course, is because the court chooses to have it so. The 
wisdom of their choice is not here disputed. But the effort to show 
that the choice does not result in burdening interstate commerce 
cannot receive the same approval. It is difficult to agree that the 
assessment of property by reference to the earnings of the business 
to which the property is devoted is not “‘an attempt to do by 
indirection what cannot be done directly — that is, to cast a burden 
on interstate commerce.” ® An accountant would hardly be satis- 
fied with the argument that “it comes rather within that large 
class of state action, like certain police restraints, which, while 
indirectly affecting, cannot be considered as a regulation of inter- 
state commerce, or a direct burden on its free exercise.” Even a 
rhetorician might find the argument a concession that the state 
may do indirectly what it is forbidden to do directly. If we are 
interested primarily in what happens, and only secondarily in what 
words are used to justify or condemn it, we observe little, if any, 
difference between a tax on receipts and a tax on property assessed 
on a basis of receipts. When a court holds that taxes on property 
may be measured by receipts from interstate commerce or a capitali- 
zation thereof, it allows a state to regulate interstate commerce, no 
matter what name may be affixed to the state action. In any 
factual sense, this regulation is still a regulation even though it is 
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abundantly justified by the demands of the “harmonious relations 
between the states and the national government.” | 

The dissent in these two Indiana cases added nothing to what 
Mr. Justice Bradley had said in the Pullman case. Justices Bradley 
and Lamar were no longer on the bench. Only Justices Harlan and 
Brown remained of those who had disapproved of the Pullman case. 
They dissent also in the Indiana cases, Mr. Justice Harlan writing 
a brief opinion devoted chiefly to the contention that Indiana had 
taxed property which had no situs there. He insists that “the 
board had no authority to impart to the value of railroad track 
and rolling stock, within the State, any part of the company’s 
various interests and property without the State.” ®’ With this the 
majority do not disagree. They deny that the state has done so. 
They say that the value of the property within the state is en- 
hanced by the fact that it is used in connection with other property 
without the state. ‘Each state,” says Mr. Justice Brewer, “‘is 
entitled to consider as within its territorial jurisdiction and subject 
to the burdens of its taxes what may perhaps not inaccurately be 
described as the proportionate share of the value flowing from the 
operation of the entire mileage as a single continuous road.” ® 
This he treats as a question distinct from that of whether receipts 
may be used as a test of the value of property. To this latter ques- 
tion Mr. Justice Harlan devotes no argument, although the general 
language of his opinion indicates disagreement on this point as well 
as on the one that he specifically discusses. 

Two years later in Western Union Telegraph Co. v. Taggart ® 
the doctrine of the Indiana cases was re-affirmed by an undivided 
court. The opinion of Mr. Justice Gray consists largely of quota- 
tions from previous opinions. It says that “the cost of the property, 
or of its replacement, is by no means a true measure of its value,” ”° 
and adds that previous authorities have established that the com- 
missioners had the right and the duty, in estimating the value of 
the property within the state, to take into consideration the fran- 
chises granted to the company by sister states, the United States 
and foreign countries. Plainly a valuation of property by reference 





87 154 U. S. 421, 438, 14 Sup. Ct. Rep. 1114 (1894). 
8 154 U.S. 430, 444, 14 Sup. Ct. Rep. 1122 (1894). 
® 163 U.S. 1, 16 Sup. Ct. Rep. 1054 (1896). 
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to its earnings includes the value of all the franchises that help to 
make the earnings possible. 

It now seemed to be firmly established that the state could tax 
receipts from interstate commerce, provided it did so by using those 
receipts as a measure of the value of property. But the battle 
royal was yet tocome. Before considering the next phase, however, 
mention should be made of two decisions which have a bearing on 
later developments. Both were rendered in 1895. Erie Railroad v. 
Pennsylvania™ allowed a state to tax a railroad on tolls received from 
other carriers for the use of its line, even though the lessee carrier 
used the road largely for interstate commerce. The tax was directly 
on the tolls, but the court held in substance that the tolls were 
received as rent and not for carriage, and cited for the constitu- 
tionality of the exaction the Maine case, the Indiana cases, and 
Postal Telegraph Co. v. Adams,” decided four months earlier. 

The Postal case sustained a tax on an interstate telegraph com- 
pany assessed at one dollar for each mile of line, which tax was in 
lieu of all other state, county, and municipal taxes. The company 
insisted, and Justices Brewer and Harlan agreed with it, that the 
tax was on the privilege of doing business, and was therefore void 
as a regulation of interstate commerce and an interference with a 
federal instrumentality. But the majority of the court thought that 
the tax, though called a privilege tax, was in substance one on 
property, and as such was free from fault. “In marking the dis- 
tinction between the power over commerce and municipal power,” 
observed Chief Justice Fuller, “literal adherence to particular 
nomenclature should not be allowed to control construction in 
arriving at the true intention and effect of state legislation.” ” 
Since the charge, though in the form of a franchise tax, was 
“arrived at with reference to the value of its property within the 
State and in lieu of all other taxes,” “ it was held not to amount to 
a regulation of interstate commerce. This case did not involve 
taxes measured by receipts and is therefore not pertinent to the 
problem of valuation. Its relevancy to the present discussion lies 
in its indication that taxes in lieu of property taxes will receive the 





7 158 U.S. 431, 15 Sup. Ct. Rep. 896 (1895). Mr. Justice Harlan alone dissented. 
7 155 U. S. 688, 15 Sup. Ct. Rep. 268 (1895). 
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same consideration that is bestowed on taxes directly on property, 
and that the validity or invalidity of any particular tax complained 


of may be dependent on the réle it plays in the entire fiscal system 
of the state. ij 


iI 


In all but one of the cases thus far considered, the property which 
has been regarded as the subject of taxation consisted of railroad, 
telephone or telegraph lines and their accoutrements. By far the 


- greater part of such property is indissolubly annexed to the business 


in which it is engaged. This is true even of the rolling stock of a 
railroad, if we have in mind the railroad business in its entirety. 
Nevertheless a practical distinction immediately suggests itself 
between valuing the tangible property of telephone and telegraph 
companies on the basis of income, and applying the same rule to 
the cars of the Pullman Company. If the Pullman company sold 
its business, but retained its cars, the cars would not become value- 
less. Undoubtedly they would be worth less than their reproduc- 
tion cost, if we assume that they have no market as ministers to 
luxury. They would fall in value to the cost of the less gaudy and 
expensive coaches which carry the multitude. But the right of 
way and tracks of a railroad, and the equipment of telegraph and 
telephone companies would suffer far more from being disassociated 
from the business which they serve. There is a genuine practical 
difficulty in valuing this species of property divorced from the 
profitableness of the uses to which it is put — a difficulty immeas- 
urably greater than that presented by the carriages of the Pullman 
company.” This difference, however, was overlooked by the 





% In Pullman’s Palace Car Co. v. Central Transportation Co., 171 U. S. 138, 18 
Sup. Ct. Rep. 808 (1898) the Supreme Court had comparatively little difficulty in 
fixing a rule for the valuation of palace cars which excluded from consideration all 
elements of value derived from the receipts of the business in which they were used. 
This case was a suit to recover the value of property delivered under an wlira vires 
contract. The court was urged to consider the market value of the shares of the 
transferring corporation in determining the value of the property transferred, but it 
refused to do so, Mr. Justice Peckham declaring: “The market price of the shares 
of stock in a manufacturing corporation includes more than the mere value of the 
property owned by it, and whatever is included in that price beyond and outside 
of the value of its property is a factor which in a case like this cannot be taken 
into consideration in determining the liability of the cross defendant. . . . The 
probable prospective capacity for earnings also enters largely into market value, and 
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minority as well as the majority in Pullman’s Palace Car Co. v. 
Pennsylvania,” in which attention was fixed almost exclusively on 
the question whether the cars had a taxable situs in the state. 

In Adams Express Co. v. Ohio State Auditor,” however, the matter 
was more fully threshed out. This case sustained Ohio’s applica- 
tion of the unit rule to the taxation of interstate express companies. 
The real estate of these companies was separately appraised, and 
this appraised value was deducted from the assessment of the 
company’s “entire property” within the state. The statute set 
forth no explicit instructions for the appraisal of this “entire prop- 
erty,” but the companies were required to report the value of their 
total capital stock, their entire gross receipts, their gross receipts . 
from business done in Ohio, and the length of the lines of rail and 
water routes over which they did business in Ohio and elsewhere. 
From this and other data the board was to “arvive at the true value 
in money of the entire property of said companies within the State 
of Ohio, in the proportion which the same bears to the entire prop- 
erty of said company, as determined by the value of the capital 
stock thereof, and the other evidence and rules as aforesaid.” 7 
For the most accurate statement of what the board did we must 
go to the brief of Mr. Maxwell in behalf of the companies: 


it 
. 


. it is manifest that what the board did . . . was not to assess 
the defendants on the basis of the market value of such of their tangible 
property as was found within the State of Ohio, and on their moneys and 
credits within the State, but to treat the companies as owning dividend 
producing plants, whose value is represented by the market value of their 
shares, and to assign a portion of that value to the State of Ohio, as being 
property subject to taxation in that State. The basis of apportionment 





future possible earnings again depend to a great extent upon the skill with which the 
affairs of the company may be managed. These considerations, while they may enhance 
the value of the shares in the market, yet do not in fact increase the value of the 
actual property itself. . . . We must therefore take the property that actually was 
transferred and determine its value in some other way than by this resort to the 
market price of the stock” (pages 154-56). 

It should be noted that a year before this opinion was rendered, the court ‘had 
forsaken the notion that these state taxes measured by the unit rule were imposed 
on tangible property alone, and had announced the doctrine that it was the intangible 
property of the comparry that was thus being valued. 

% Note 33, supra. 

7 165 U.S. 194, 17 Sup. Ct. Rep. 305 (1897). 
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made by the board to Ohio is not disclosed; it was evidently hap-hazard 
and arbitrary.” ” 


‘Or, as was argued later, “‘the assessments, while purporting to 
be upon the property of the plaintiffs within the State, are, in fact, 
levied upon the plaintiffs’ business (which is largely interstate com- 
merce), by placing a fictitious and artificial value upon that prop- 
erty.” © The result was that wagons, horses, pouches, etc., which 
one of the companies valued at $23,400, were assessed at $499,- 
377-60, if that was the property being taxed. 

It is difficult to escape from the characterizations of the tax 
presented in the briefs against its constitutionality. Certainly the 
value of the horses, wagons, etc., ‘‘would be precisely the same” 
and they “could be bought for the same price — be sold for the 
same price — be produced and reproduced for the same price — 
whether the capital stock of the company was 50 per cent below par 
or 100 per cent above par.” ®™ It is true also that “under this 
method of valuation, whether the horses were lame’ or sound, or 
old or young,.-whether the wagons and harness were old or new, was 
of little consequence.” * Nor does there seem any valid answer 
to the position that: 


“To say that this sort of detached and fugitive property, simply be- 
cause it is employed in the business of an organized express company, is 
unit property, like a railroad or a telegraph, is only another way of at- 
tempting to justify an assessment against the business of a company, 
under the pretense of assessing its property.” * 


As the brief of Mr. James C. Carter puts it: ‘The property which, 
according to the notion under criticism, is taxed, is a pure abstrac- 
tion having no situs, no existence, even, save in intellectual con- 
ception, something which can nowhere be seen or handled or made 
the subject of action.” * Later Mr. Carter enumerates the ele- 
ments which determine the market value of the shares, and con- 
tends that a tax on those elements is a tax on the occupation itself. 





7 165 U.S. 194, 204-05, 41 L. Ed. 686-687 (1897). 

8 Tbid., 194, 205, Ibid., 687. 

® Tbid., 194, 215, Ibid., 692. 

® bid. : 

8 41 L. Ed. 687 (1897). This excerpt is not contained in the abstract of Mr. Max- 
well’s brief given in the official reports. 
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These contentions of attorneys for the companies seem incon- 
trovertible. Any realistic approach to the genuine issue must con- 
cede their validity. If such a tax is to be sustained, it must be 
because the states can tax interstate commerce, provided they do 
it in approved ways. But the majority position seems poetical 
rather than realistic. ‘Doubtless there is a distinction,” says 
Chief Justice Fuller, ‘between the property of railroad and tele- 
graph companies and that of express companies.” * The learned 
justice recognizes that “the physical unity existing in the former 
is lacking in the latter”; but he discounts the importance of this 
difference by saying that “there is the same unity in the use of the 
entire property for the specific purpose, and there are the same 
elements of value arising from such use.” ® After pointing out 
that “the cars of the Pullman Company did not constitute a physi- 
cal unity, and their value as separate cars did not bear a direct 
relation to the valuation which was sustained in that case,’’ ®” he 
continues: 


“No more reason is perceived for limiting the valuation of the prop- 
erty of express companies to horses, wagons and furniture, than that of 
railroad, telegraph and sleeping car companies, to roadbed, rails and 
ties, poles and wires, or cars. The unit is a unit of use and management, 
and the horses, wagons, safes, pouches and furniture, the contracts for 
transportation facilities, the capital necessary to carry on the business, 
whether represented in tangible or intangible property, in Ohio, pos- 
sessed a value in combination and from use in connection with the prop- 
erty and capital elsewhere, which could as rightfully be recognized in the 
assessment for taxation in the instance of these companies as the 
others.” 8 


That such value exists is clear. Whether it should rightfully be 
recognized as a basis for the assessment of state taxes is a question 
of policy. No criticism is here directed against the judgment that 
‘the States through which the companies operate ought not to be 
compelled to content themselves with a valuation of separate pieces 
of property disconnected from the plant as an entirety, to the 
proportionate part of which they extend protection, and to the 
dividends of whose owners their citizens contribute.” * But when 


% 165 U.S. 194, 221, 17 Sup. Ct. Rep. 305 (1897). 
% Tbhid. 87 Tbid. 

88 Tbid. 

8 Tbid., 194, 227. 
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it is insisted that “the taxation is essentially a property tax, and, 
as such, not an interference with interstate commerce,” ® the 
matter is not soclear. This value which the items have in combina- 
tion and from their use is mainly the value of the combination and 
the use, and in small part that of the items. And the combination 
and the use are largely in interstate commerce. The dividends 
to which Ohio citizens contribute are dividends from interstate 
as well as intra-state business. The tax is a tax on interstate com- 
merce, and we shall not escape confusion until we recognize it. 

The dissenting opinion of Mr, Justice White recognizes the point, 
but does not dwell upon it. Attention is devoted chiefly to the 
contention that the tax is on elements of value not located in the 
state. It is rightly asserted that extra-state values were taken 
account of in making the assessment. From this is drawn the 
following conclusion: 


“T reiterate, therefore, that the rule which recognizes that for the pur- 
pose of assessing tangible property in one State you may take its full 
worth and then add to the value of such property a proportion of the 
total capital stock, is a rule whereby it is announced that the sum of all 
the property, or an arbitrary part thereof, situated in other States, may 
be joined to the valuation of property in one State for the purpose of 
increasing the taxation within that State.” * 


This sentence, isolated from its context, has the vice of not recog- 
nizing that values in the taxing state were included in the total, 
and that the total was then divided in proportions according to a 
plan that assumed to allocate to the taxing state only that part 
which rightfully belonged to it. The state certainly adds some- 
thing to the value of the tangible property within the state, but it 
does not necessarily add extra-state elements by pooling all values 
in all the states, and then dipping out the portion which it regards 
as the contribution of the taxing state. It is by neglecting the 
division which follows the addition that Mr. Justice White is con- 
vinced that ‘‘it cannot be said that this vast excess does not em- 
brace property situated outside of Ohio, when both the text of the 
statute of that State and such text as expounded by the Supreme 
Court of the State clearly show that the sum of the excess is arrived 





165 U. S. 194, 226, 17 Sup. Ct. Rep. 305 (1897). 
" Tbid., 194, 240-41. 
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at by adding to the property in the State the value of property 
situated outside thereof.” * 

This neglect, however, is logically legitimatized in Mr. Justice 
White’s opinion, because of his insistence that the tangible property 
of the express companies in Ohio is not part of anything that can 
be regarded as a unit. If what you add from without the state is 
unrelated to what you are taxing within the state, the subsequent 
division, though it may lessen, does not obliterate the evil. The 
soundness of the dissenting position that Ohio is taxing values in 
other jurisdictions depends upon the assumption that the Ohio 
property of express companies is not part of a unit, or upon the fact 
that more of the whole is assigned to Ohio than rightly belongs to it. 
Both positions are relied on by the minority. With the second we 
are not here concerned.” The majority recognize fully that there 
may be an unjustifiable apportionment which serves to draw to 
Ohio values domesticated elsewhere. Certain kinds of property 
are not distributable. But the existence of such property, they 
say, is not to be assumed. “It is for the companies to present any 
special circumstances which may exist, and, failing their doing so, 
the presumption is that all their property is directly devoted to 
their business, which being so, a fair distribution of its aggregate 


value would be upon the mileage basis.” * The majority opinion 
concludes by saying: 


“We have said nothing in relation to the contention that these valua- 
tions were excessive. The method of appraisement prescribed by the law 
was pursued and there were no specific charges of fraud. The general 
rule is well settled that ‘whenever a question of fact is thus submitted to 
the determination of a special tribunal, its decision creates something 
more than a mere presumption of fact, and if such determination comes 
into inquiry before the courts{it cannot be overthrown by evidence going 
only to show that the fact was otherwise than as so found and deter- 
mined.’ 9)? 95 





® 165 U.S. 194, 248, 17 Sup. Ct. Rep. 305 (1897). 

% This is considered in 31 Harv. L. Rev. 772-75. For cases requiring the state to 
amend the apportionment of interstate values, see Fargo ». Hart, 193 U. S. 490, 24 
Sup. Ct. Rep. 498 (1904); Louisville & N. R. Co. ». Greene, 244 U. S. 522, 37 Sup. 
Ct. Rep. 683 (1917), and Illinois Central R. Co. ». Greene, 244 U.S. 555, 37 Sup. Ct. 
Rep. 697 (1917). 

% 165 U.S. 194, 227, 17 Sup. Ct. Rep. 305 (1897). 

% Tbid., 194, 229. 
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The major issue in the case was the propriety of the rule of assess- 
ment prescribed, rather than the correctness of the particular 
application. The validity of the rule depends upon a judgment as 
to the rightfulness of ever including earnings from interstate com- 
merce in assessments for state taxation and upon the subordinate 
inquiry whether the unit rule is suitable to the property of express 
companies. The first inquiry had been answered in prior decisions. 
The second only was novel, and that was novel in form rather than 
in substance. 

Whether the horses and wagons of an express company are in- 
tegral parts of a larger unit depends upon whether you like to think 
of them that way. Mr. Justice White does not. ‘What unity can 
there be,” he asks, ‘between the horses and wagons of an express 
company in Ohio with those belonging to the same company situ- 
ated in the State of New York?” ® To this, the majority reply 
that there is a unity of use and management. To the writer, the 
answer seems a bit of deceptive word painting. Mr. Justice White 
says that it “in reality declares that a mere metaphysical or in- 
tellectual relation between property situated in one State and 
property found in another creates as between such property a close 
relation for the purpose of taxation.” ®*’ Though he dislikes the 
application of the unit rule to railroad and telegraph property, he 
holds that it “is necessarily predicated upon the physical connec- 
tion of such property,” * and insists that it cannot be extended to 
situations where the unity is not physical. He denies that the cars 
of the Pullman Company were regarded as items in a unit, and 
contends that the issue with respect to them was solely whether 
they had a taxable situs in Pennsylvania, and that the statement 
that the method of assessment applied to them was “just and 
equitable” was made ‘with reference to the facts held to exist in 
the case before the court.” ® On those particular facts, he finds 
that the tax in that case was not excessive. 

The discussion of “relations,” physical and metaphysical, might 
easily carry us to realms where flight for a lawyer is precarious. 
A physicist would hardly abandon the search for a continuum as 
soon as he lost the nexus of iron rails. We are told by many meta- 





% 165 U.S. 194, 250, 17 Sup. Ct. Rep. 305 (1897). 
7 Ibid. % Tbid. 9 Tbid. 
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physicians that all relations are intellectual. Whether any posited 
unity is imaginary or real can provoke endless debate. But these 
alluring problems can be dismissed as not germane to the present 
controversy. Since any application of the unit rule which uses as a 
base the value of total capital stock necessarily imposes taxation on 
a capitalization of earnings, it seems futile to argue whether a unity 
of ‘‘use and management” differs from a physical unity. The fact 
that the tangible property of the express companies in Ohio had an 
independent, easily assessable value makes it less easy to conceal 
the fact that the express business was being taxed. But the dis- 
guise seems apparent enough in the case of railroads and telegraphs. 
There is no denying that part of Mr. Justice White’s opinion which 
says that it cannot be ‘“‘contended that the tax here involved is not 
a tax on interstate commerce, in view of the fact that, from the 
nature of the criteria of value adopted, an aliquot part of the avails 
and receipts of the company of every kind is added to the taxing 
value in the State of Ohio.” 1° There is but one answer to the 
query he propounds: 


“How, I submit, can it now be announced that there is an imaginary 
unity between personal property widely separated because that property 
has a common owner, without, at the same time, reversing the settled 
adjudications of this court on the subject of the power of a State to tax 
the earnings from interstate commerce?” ! 


The answer is that the taxing of such earnings is accomplished in a 
different way from the ways previously declared unconstitutional. 
Whether the. difference makes a difference is another question. 
The court’s way out of such difficulties is to distinguish between 
direct and indirect burdens on interstate commerce. But such 
distinctions have to be fortified by something more than affixing 
labels. Not infrequently the labels are masks for changed views 
of policy. Yet in many cases they express substantial differences 
of effect. Whether they do in the present instance will be con- 
sidered later. 

The opinion of Chief Justice Fuller hardly touches the question. 
But the case did not end here. The attorneys for the companies 
presented a petition for a rehearing, fortified by elaborate argu- 





100 165 U. S. 194, 248-49, 17 Sup. Ct. Rep. 305 (1897). 
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ment. They concede the propriety of assessing railroad, telephone 
and telegraph companies by the unit rule, for the reason that there 
is no other feasible method of finding the value of property of this 
nature. But horses and wagons, they say, have an easily ascer- 
tainable pecuniary value. They are worth no more to an express 
company than to anyone else. It is improper to impute to them 
the earnings of the business in which they are used, for they might 
be dispensed with and the earnings still continue. By hiring others 
to care for local deliveries, and by renting furniture, etc., instead 
of owning it, the express companies might divest themselves of all 
that Ohio purported to tax, and could still carry on the business 
with substantially equal success. The small amount of the tangible 
property in Ohio contributes almost nothing to the values which 
Ohio has assessed against it.1 


To this, Mr. Justice Brewer, in denying the motion for a re- 
argument,’ answers that what Ohio was taxing was not alone 
the tangible property of the company in Ohio, but the intangible 
as well.!* He does not appear to insist that the Ohio legislature 





10 The petition for a rehearing is printed, apparently in full, in 166 U. S. 185, 186-217 
and 41 L. Ed. 966-76. 

108 Adams Express Co. v. Ohio State Auditor, 166 U. S. 185, 17 Sup. Ct. Rep. 604 
(1897). 

104 Mr. Justice Miller had previously regarded taxes assessed by the unit rule as 
taxes on intangible property in State Railroad Tax Cases, note 23, supra. See page 
238, 2309, supra. In these cases, however, the interstate commerce question 
was not raised. On the same day that the opinion denying a rehearing in the Adams 
Express case was handed down, the court rendered two other decisions involving the 
same point. . 

Adams Express Co. v. Kentucky, 166 U. S. 171, 17 Sup. Ct. Rep. 527 (1897) sus- 
tained what purported to be a tax on the franchises of the company, measured in the 
same way as the Ohio taxes. Since the Adams Express Co. was a joint-stock com- 
pany without any corporate franchise, the minority contended that, even if the doc- 
trine of the Ohio cases were accepted, it did not apply here, because the only franchise 
that could be conceived of as the subject of taxation was one to be inferred from the 
proposition that the right to do interstate commerce in Kentucky resulted from the 
assent of the state, and that such a proposition was obviously opposed to the settled 
course of decision. Some reliance, too, was placed on the fact that the Ohio tax was 
at the rate of $250 per mile while the Kentucky tax was at the rate of $764 per mile. 
The majority, however, called the tax in effect one on intangible property, Chief 
Justice Fuller observing: “We agree with the Circuit Court that it is evident that the 
word ‘franchise’ was not employed in a technical sense, and that the legislative inten- 
tion is plain that the entire property, tangible and intangible, of all foreign and domestic 
corporations, and all foreign and domestic companies possessing no franchise, should 
be valued as an entirety, the value of the tangible property be deducted, and the value 
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realized the fact. The point is introduced by saying that the 
argument on behalf of the companies that their horses, wagons, 
etc., constitute their only property in Ohio “practically ignores 
the existence of intangible property, or at least denies its liability 
for taxation.” }% ‘To ignore this intangible property,” continues 
the opinion, “or to hold that it is not subject to taxation at its 
accepted value, is to eliminate from the reach of the taxing power a 
large portion of the wealth of the country.” ! The learned justice 
points out the existence of an excess of value over that of tangible 
property, and asks: ‘What gives this excess of value?” The 
answer is that it is “obviously the franchises, the privileges the 
company possesses — its intangible property.” 1° 

This is not to be quarreled with, but what perplexes is the task 
of reconciling this with the earlier statement that “no state can 
interfere with interstate commerce through the imposition of a 
tax, by whatever name called, which is in effect a tax for the privi- 
lege of transacting such commerce.” 1° What Mr. Justice Brewer 
seems to regard as a resolution of the difficulty seems to the writer 
nothing but a contradiction of the earlier statement. That state- 
ment was given as the repeated affirmation of the court. It is 
followed by the sentence: “And it has as often been affirmed that 
such restriction on the power of a State to interfere with interstate 
commerce does not in the least abridge the right of a State to tax at 





of the intangible property thus ascertained . . . should be assessed on the basis of 
their lines within and without the State.” (166 U.S. 150, 180.) 

Henderson Bridge Co. ». Kentucky, 166 U. S. 150, 17 Sup. Ct. Rep. 532 (1897), 
sustained a similar tax on that part of the intangible property of a company. owning 
an interstate bridge which was deemed to be within Kentucky. Chief Justice Fuller 
declared that the tax clearly was not on the interstate business carried on over the 
bridge, because the bridge company did not transact any such business, it being 
carried on by others who paid tolls for the use of the bridge, thus bringing the case 
within Erie Railroad v. Pennsylvania, note 71, supra. Mr. Justice White distin- 
guished the Erie case because the railroad there involved lay wholly within the limits 
of a single state. The pith of his dissent is as follows: “It being beyond dispute, 
therefore, that the sum of taxation in this case was fixed almost exclusively by the 
gross earnings from interstate commerce, who, may I ask, can point out the distinction 
between taxing the gross earnings derived from interstate commerce and taxing a 
valuation based on such earnings?” (166 U. S. 150, 165). 

The division of opinion in these two cases was the same as that in the Ohio cases. 

10 166 U. S. 185, 218, 17 Sup. Ct. Rep. 604 (1897.) 

1% Tbid., 185, 219. 

107 Tbid., 185, 220. 108 Tid. 
109 Jbid., 185, 218. 





ETE NES 





260 HARVARD LAW REVIEW 


their full value all the instrumentalities used for such commerce.” "° 
The contradiction plainly appears when it is said that intangible 
property is taxable and that “‘it matters not in what this intangible 
property consists — whether privileges, corporate franchises, con- 
tracts or obligations.” “4 

The rest of Mr. Justice Brewer’s opinion consists of forceful 
argument why this intangible property should be taxed for what 
it is actually worth. “Substance of right demands that whatever 
be the real value of any property, that value may be accepted by 
the State for the purpose of taxation, and this ought not to be 
evaded by any mere confusion of words.” 4? Accumulated wealth, 
it is said, will laugh at the crudity of tax laws which reach only 
tangible property and ignore that which is intangible.“ After 
pointing out that the tangible property of the Adams Express 
Company was valued at about $4,000,000, while its stock would 
sell for over $16,000,000, Mr. Justice Brewer continues: 


“But what a mockery of substantial justice it would be for a corpora- 
tion, whose property is worth to its stockholders for the purpose of income 
and sale $16,800,000, to be adjudged liable for taxation upon only one 
fourth of that amount. The value which property bears in the market, 
the amount for which its stock can be bought and sold, is the real value. 
Business men do not pay cash for property in moonshine or dreamland. 
They buy and pay for that which is of value in its power to produce in- 
come, or for purposes of sale.” 1 


With this let us cordially agree. Ohio was not venturing into 
moonshine or dreamland to find the value which it taxed. If its 
method of apportionment was just, it was not venturing outside of 
Ohio." But its excursion into the realm of the intangible was an 





10 166 U.S. 185, 218, 17 Sup. Ct. Rep. 604 (1897). 

1 Tbid., 185, 219. 

12 Tbid,, 185, 221. 

us Tbid. 

14 [bid., 185, 222. 

15 On the situs of this property without location, Mr. Justice Brewer said: ‘Where 
is the situs of this intangible property? Is it simply where the home office is, where is 
found the central directing thought which controls the workings of the great machine, 
or in the State which gave it its corporate franchise; or is that intangible property 
distributed wherever its tangible property is located and its work is done? Clearly, 
as we think, the latter. . . . But the franchise to be is only one of the franchises of 
a corporation. The franchise to do is an independent franchise, or rather a combina- 
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entry into the field of interstate commerce, and the Supreme Court 
would have done well to recognize it more frankly and to find a 
way to justify it that breathed none of the atmosphere of that 
moonshine and dreamland which is referred to as the bourne in 
which business men do not invest. 

Such justification is by no means difficult. The brief of Mr. 
Carter on behalf of the express companies gave the court a clue to 
the most solid of reasons for sustaining the tax which that brief 
condemned. For Mr. Carter was a jurist as well as an advocate. 
And in the present instance he analyzed the problem for us most 
helpfully. The basis for the general doctrine of the immunity of 
interstate commerce from state taxation, he states as follows: 


“There is no constitutional provision in terms forbidding the States 
to impose burdens by way of taxation upon interstate commerce. The 
prohibition is a necessary implication arising from the fact that the sub- 
ject-matter is one placed exclusively under the sovereign control of Con- 
gress, and the imposition of burdens upon it by the States, whether by 
taxation or otherwise, would be a denial of that sovereignty and false 
assumption by the States of a power over it, which, if it existed, might be 
so exercised as to destroy it.” “% 


And then he adds the significant qualification: 


“There is one necessary exception to the rule that the States cannot 
tax interstate commerce. Inasmuch as the existence of the States is 
necessary to the existence of interstate commerce, that ordinary system 
of taxation which is necessary to the existence of the States, namely, 
taxation upon all property within them, must be permitted, and the 
property employed in interstate commerce is not to be exempted. This 
exception is, indeed, rather apparent than real; for where no burden can 
be put upon property employed in interstate commerce without being 
at the same time put upon all other property, interstate commerce is not 
really burdened. Were it not subject to taxation in this form the effect 
would be to confer upon it an affirmative advantage equivalent to a 
pecuniary bounty equal to the amount of the tax from which it is 
exempted.” 1” 





tion of franchises, embracing all things which the corporation is given power to do, 
and this power to do is as much a thing of value and a part of the intangible property 
of the corporation as the franchise to be. Franchises to do go wherever the work is 
done.” (166 U. S. 185, 223-24). 

U6 165 U. S. 194, 217, 41 L. Ed. 694 (1897.) 

U7 Jbid., 194, 217-18. 
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Manifestly, what is true of property used in interstate commerce 
is equally true of business that is interstate commerce. If such 
business is exempted from burdens which local business has to bear, 
it is thereby given a bounty to the extent of the exemption. Mr. 
Carter’s point is that a tax is not a burden on interstate commerce 
unless it discriminates against that commerce. It would probably 
be safer to say that such burden on interstate commerce as non- 
discriminatory taxation may impose is not sufficiently serious to be 
accounted a regulation. Such taxation is forbidden by no explicit 
language in the Constitution. The exemption of interstate com- 
merce from state taxation arises by implication only, and the im- 
plication should not be carried to the point of compelling the states 
to confer positive benefits on interstate commerce by discrimina- 
tions in its favor. 

Mr. Carter apparently appreciated the applicability of his con- 
cession to taxes on business, for he hastens to add that “‘a tax in any 
other form [than a tax on property] cannot be thus equalized over 
all private interests, and, if allowed, would be, or might easily be 
made to be, an especial burden.” “* Here is the crucial difficulty 
in the problem. In Ohio, express companies were taxed on the basis 
of their income-producing capacities, while many other businesses 
were assessed on a less onerous basis. Was there not therefore 
necessarily a discrimination against the express companies and the 
interstate commerce which they carried on? In one sense, of course, 
there is always discrimination, wherever there is difference of treat- 
ment. The requirement of absolute uniformity is, however, utterly 
impracticable. The rule of “reasonable classification” which the 
court has been compelled to adopt in applying the equal-protection 
clause "* seems necessary also in passing upon issues of alleged 
discrimination raised under other constitutional clauses. But 
the Express cases were wisely decided only if they can be brought 
within the rule of reasonable classification. 

The theories of both the majority and the minority avoided explicit 
analysis of this element in the situation. Chief Justice Fuller quoted 
a portion of the opinion of the state court which made the point 
that the earning capacity of real estate determines its assessable 





18 165 U.S. 194, 218, 41 L. Ed. 694 (1897). 
119 See Missouri v. Lewis, ror U. S. 22 (1879). 
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value.2° But the tax in question was not on the real estate of the 
express companies, for that was assessed separately, and the assess- 
ment then deducted from the value of the ‘‘total property”’ deter- 
mined by the use of the unit rule. Mr. Justice White’s dissenting 
opinion touches upon what ought to be the determining element in 
the case, when it points out that if the unit rule is good for express 
companies, it ought also to be applied to bankers and merchants. 
But this is adduced in support of the contention that the tax is not 
confined to tangible property within the state but falls also on all 
kinds of property without the state. That the assessment on the 
express companies greatly exceeded “‘the true value in money” of 
their tangible chattels within the state was fully recognized in the 
opinion denying a rehearing, in which this excess was called the 
intangible property of the company. What should then have been 
discussed was the question whether the intangible property of the 
express companies was taxed no more heavily than that of others. 

The answer to the question depends upon whether similar busi- 
ness taxes were imposed on other businesses. Only by a general 
state-wide income tax can differences of treatment be avoided. 
And Ohio had no general income tax. Certainly the intangibles 
of the express companies were discriminated against in favor of 
intangibles enjoyed by many other businesses. But the doctrine 
of reasonable classification ought to go far enough to say that it is 
not necessary to treat express companies in the same way as other 
businesses that come into no competition with them. It can hardly 
be called a discrimination against interstate commerce to tax express 
companies more heavily than farmers. On the other hand, express 
companies may suffer if merchants escape what they must endure. 
An increase in the cost of interstate transportation by taxation of 
express companies may well reduce the volume of that kind of 
interstate commerce to the resulting increase of sales over the 
counters of local merchants. The Ohio tax on express companies 
might discriminate against interstate commerce even though 
similar taxes were imposed on all engaged in any form of trans- 
portation, intra-state or interstate. But the court was excused 
from considering these possibilities in dealing with the Ohio cases, 
since they were not specifically pressed and supported by evidence. 





20 165 U.S. 194, 225, 17 Sup. Ct. Rep. 305 (1897). 
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It may well insist that the complainants are under the same burden 
to establish the existence of discrimination as to show flaws in the 
rule of apportionment. But it does not appear that the materiality 
of the point was recognized. 

This of course does not establish that the cases were unwisely 
decided. A court cannot insist on an ideal system of state taxation, 
if such a thing can exist outside the minds of the doctrinaire. A 
rough approximation to fair treatment of interstate commerce is 
all that can reasonably be required. It does not appear that the 
interstate business of express companies was in any way discrimi- 
nated against in favor of any direct competitor engaged solely in 
local carriage. Such discrimination against interstate commerce 
as the entire taxing system of the state may have resulted in, was 
probably remote, indirect, and practically negligible. The Ohio 
taxes and others like them seem to have spared the express com- 
panies and their interstate business for other foes to devour. What 
Mr. Justice Brewer has to say about the possibility that the deci- 
sion may open the door to injustice through the conflicting action 
of different states applies as well to the possibility that Ohio had 
laid a heavier hand on some interstate commerce than on some that 
was local. ‘Such possibilities,” he says, ‘do not equal the wrong 
which sustaining the contention of the appellant would at once 
do.” # Fine spun theories about possible discrimination may be 
dismissed in the same way that Mr. Justice Brewer deals with what 
he calls fine spun theories about situs in the paragraph with which 
he closed his opinion: 


“Tn conclusion, let us say that this is eminently a practical age; that 
courts must recognize things as they are and as possessing a value which 
is accorded to them in the markets of the world, and that no fine spun 
theories about situs should interfere to enable these large corporations, 
whose business is carried on through many States, to escape from bearing 
in each State such burden of taxation as a fair distribution of the actual 
value of their property among those States requires.” ™ 


But a practical age demands not only practical decisions but 
practical opinions to support them. The distinction between the 
intangible property of an interstate carrier and its franchises and 
business and receipts is that the intangible property, as Mr. Justice 
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Brewer estimates it, is a conception that embraces the economic 
value of all the elements from which it is distinguished. For all 
his professed practicality, Mr. Justice Brewer reaches his goal by 
arbitrary categories and by distinctions in nomenclature which are 
not distinctions in reality. In escaping from the difficulties in- 
herent in the notion that chattels are necessarily worth a capitaliza- 
tion of what may be earned by their use, even though they are easily 
divorced from that use and though substitutes for the use are readily 
available, the learned justice gets into new difficulties by insisting 
that a tax on the value of an interstate business is any the less a 
tax on that business because it is called a tax on intangible property. 
Had the Supreme Court recognized the Ohio tax on express com- 
panies for what it really was, and held that Ohio could not apply 
this method of assessment to any interstate business unless it also 
applied similar methods to all other businesses, we might not have 
had to wait so long for the beginnings of the fiscal reform that dis- 
regards intangibles as a subject of taxation and looks to income as 
the best expression of the values thus disregarded, and therefore 
as the most satisfactory and equitable subject from which to derive 
the necessary funds for governmental purposes. 


(To be continued.) 
Thomas Reed Powell. 
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ACTIONS AGAINST THE PROPERTY OF 
SOVEREIGNS 


OURTS and text-writers have long been in agreement that a 
sovereign cannot be sued in his own courts without his con- 
sent. It has also been generally accepted as a principle of inter- 
national law that courts will not entertain a suit against a foreign 
sovereign if objection to the jurisdiction is made. Out of these 
* two doctrines the rule has been developed that the public property 
of a sovereign falls within his general immunity. This last rule 
has become of great importance since governments in recent years 
have widely extended the scope of their ownership and control. 
The immunity accorded the property of sovereigns has not been 
limited to actions which have as their object an adjudication of 
title that shall be binding upon the “whole world.” The immu- - 
nity has also attached to actions which attempt to reach simply 
the interest which particular defendants have in property. The 
immunity, therefore, covers both actions im rem, as that term is 
used in admiralty, and actions which are sometimes called actions 
in rem, but are perhaps better described as actions quasi in rem. 
There are some early obscure precedents referred to by Bynker- 
shoek, but the first case of any significance in this subject is The 
Exchange.! Marshall, speaking for a unanimous court, refused to 
take jurisdiction of a libel against an armed ship which was part 
of the French naval forces. The basis of his decision was the in- 
ternational comity supposed to exist between nations, according 
to which each sovereign waived a part of his territorial jurisdic- 
tion in favor of every other sovereign. The reason given for this 
custom was the mutual benefit accruing to the several sovereigns 
from the implied agreement to respect one another’s dignity and 
independence. The waiver of jurisdiction was said to be made in 
favor of the person of the sovereign, his ambassador, his armies 
passing by consent through another country, and his armed ships 
coming into a friendly port. 





1 7 Cranch (U. S.) 116 (1812). 
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Marshall’s reasoning was fully indorsed by the English Court of 
Appeals in The Parlement Belge.? The case was a libel to recover 
damages for a collision brought against a ship belonging to the King 
of Belgium and used not only in carrying the mails, but also in 
transporting passengers and freight for hire. During the half 
century since The Exchange * there had been a great growth in the 
body of the law. Whereas Marshall could not refer to a single 
opinion to support his conclusions, Lord Esher was able to state 
that, ‘exemption from interference by any process of any Court 
of some property of every sovereign is admitted to be a part of the 
law of nations.”’ He decided that the principle upon which this 
exemption rested was the implied agreement among states to re- 
spect one another’s absolute independence of every sovereign 
authority. He held that this principle was applicable to all the 
property of any state destined to public use. An additional ground 
of decision was that seizure of property by admiralty process in- 
directly impleads the owner of the property and, as said by the 
court, 


“The case is, upon this consideration of it, brought within the general 
rule that a sovereign authority cannot be personally impleaded in any 
court.’’4 


~ 


The first case to consider carefully the exemption of property 
of the local sovereign was Briggs v. Light-Boats.° ‘Three vessels 
belonging to the United States and stated to be in their possession, 
and which had been built for use as floating government light- 
ships, were held not subject to statutory attachment proceedings 
in a state court. Judge Gray reasoned that a sovereign cannot be 
sued in his own courts without his consent, not because a sovereign 
cannot command himself, but because he must be free to perform 
his governmental functions. His property, likewise, must be free 
from court control because it is an instrument of government.® 





2 5 P. D. 197 (1880). 3 Supra. 

4 American Courts of Admiralty would probably not accept Lord Esher’s second 
conclusion. The American rule is that a collision gives to the party injured a right 
in rem in the offending ship without regard to personal responsibility, the ship itself 
being considered the wrongdoer. The Barnstable, 181 U. S. 464, 467 (1901). 

5 rz Allen (Mass.) 157 (1865). 

6 Story, J., in United States v. Wilder, 3 Sumner (U. S.) 308 (1838), took the view 
that in cases of salvage or general average the argument ab inconvenienti in favor 





268 HARVARD LAW REVIEW 


The property of a republic must be presumed to be intended for the 
public purposes of government, and courts cannot pass judgment 
upon the comparative importance of the sovereign powers of the 
United States. 

A few years later the United States Supreme Court held in The 
Davis’ that cotton of the United States being shipped on a private 
vessel could be libeled for salvage services rendered in saving it. 
The court indicated that the reason for the exemption of prop- 
erty of the local sovereign was to “prevent any unseemly conflict 
between the court and the other departments of the government.” 
Only property in the actual possession of some officer charged on 
behalf of the government with its control was held to be free from 
court process. The court cited as its only authority Briggs v. 
Light-Boats.2 In that case at the time of the attachment all the 
vessels were still at the builder’s wharf and one of them had not 
received any crew on board. It would therefore appear that this 
vessel was not in the government’s possession within the meaning 
of The Davis.° Moreover, the Supreme Court, speaking through 
Justice Field in The Siren,’ had previously in a strong dictum in- 
dorsed a different doctrine. The court then said: 


“Tt is a familiar doctrine of the common law, that the sovereign cannot 
be sued in his own courts without his consent. The doctrine rests upon 
reasons of public policy; the inconvenience and danger which would 
follow from any different rule. . . . 

“The same exemption from judicial process extends to the property 
of the United States, and for the same reasons.” 


The decision in The Davis™ might have been reached on other 
grounds if the court had distinguished between property engaged, 
and property not engaged, in the public service.” Every con- 





of an action im rem against government property was stronger than that opposed to 
it. His dictum that such actions could be brought is out of line with the authorities. 

7 ro Wall. (U. S.) 15 (1869). 8 Supra. 

® Supra. 

10 7 Wall. (U. S.) 152 (1868). 

1 Supra. 

2 The explanation which Waite, C. J., in The Fidelity, 16 Blatch. (U. S.) 569 (1879), 
gave of the decision in The Davis was that the property libeled was not devoted 
to a public use. The cotton had been collected under the Abandoned and Captured 
Property Act and was being shipped to New York for sale so that the proceeds might 
go into the Treasury. 
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stitutional use of property must be conclusively presumed to be 
public, but government ownership, apart from active use in the 
business of government, should not necessarily impute to prop- 
erty a public character. In the enforcement of judgments against 
municipal corporations a distinction is commonly made between 
property owned for profit and charged with no public trusts or 
uses, which may be sold on execution; and property used for public 
purposes, such as hospitals, fire engines, waterworks, and the like, 
which is exempt from execution.” This distinction is applicable 
to cases against the property of sovereigns, and government use 
furnishes a more rational and less fortuitous test than government 
possession. 

The English Privy Council has disregarded the rule laid down 
in The Davis. Young v. S. S. Scotia ® was a libel filed against a 
ship belonging to the Canadian government. It was argued that 
at the time of the libel the boat was still in the possession of the 
builders, but the Lord Chancellor said that the question of the 
possession of the Crown was immaterial. 

In an earlier case involving the property of a foreign sovereign 
the English Court of Appeals did not even notice the question of 
possession. Vavasseur v. Krupp was an action for infringement 
of patent rights, the plaintiff seeking an injunction to prevent the 
removal of certain shells owned by the Mikado of Japan and in 
the possession of commercial agents. The court refused to grant 
an injunction and James, L. J., refers to the plaintiff’s action as 
‘fone of the boldest I have ever heard of as made in any Court in 
this country.” 

The Massachusetts court has taken the same position. In 
Mason v. Intercolonial Railway,” in an action by trustee process, 
trustees were summoned as having in their possession property of 
the defendant railway, which in turn belonged to the King of 
England. In holding there was no jurisdiction the opinion quoted 
from and relied on the leading cases of actions in rem against the 
property of a sovereign. 





13 3 Ditton, MunicrpAL CorporaTIONs, 5 ed., § 992;.3 McQumLtEN, MunicrPaL 
CorPoRATIONS, § 1160. 

14 Supra. 

1 [1903] A. C. sor. % 9 Ch. D. 351 (1877). 

17 197 Mass. 349 (1908). 
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Two cases of libel for salvage services arising in federal district 
courts, Long v. The Tampico'® and The Johnson Lighterage Co., 
No. 24,'° have followed The Davis ® where the property proceeded 
against belonged to a foreign government. In the latter case the 
court declared the principle on which immunity is granted is the 
same whether it is the domestic or a foreign sovereign that is 
involved. The correctness of this statement needs examination. 

It is evident from Marshall’s opinion in The Exchange * that he 
regarded the various kinds of immunity accorded foreign sovereigns 
as matters of grace or comity. But in United States v. Clarke™ 
Marshall stated it as a matter of ‘common right”’ that the United 
States could not be sued. In Lord Esher’s time the immunity of 
foreign sovereigns and their property was recognized as a right, 
but this right was simply the outgrowth of international practice. 
It is reasonably clear, therefore, that the courts did not regard the 
immunity of foreign sovereigns as a mere matter of deduction from 
the well-settled immunity of the domestic sovereign. The im- 
munity accorded, moreover, has different bounds in the two cases. 
In the immunity of the local state there can be found nothing anal- 
ogous to the immunity given under certain circumstances to the 
private servants of a foreign ambassador. 

It is said that the principle governing both cases is the same since 
immunity is granted out of respect for the “independence of sov- 
ereign authority.” In so far as this phrase expresses the policy 
underlying the decisions, it merely cloaks the difference between 
them. In cases involving the local sovereign it represents the 
state’s need for executive freedom from harassing litigation. In 
cases involving the foreign sovereign it indicates the desire to 
avoid international friction by substituting diplomatic negotiations 
for the decrees of local tribunals. 

The decisions of the federal courts based on The Davis * must 
be considered contra to the current of authority in international 
law.* In view of the fact that the law has always favored salvage 

18 16 Fed. 491 (1883). 19 231 Fed. 365 (1916). 

% Supra. 21 Supra. 

2 8 Pet. (U. S.) 436 (1834). % Supra. 

% See the statement in HALL, INTERNATIONAL Law, 7 ed., 211: “If in a question 
with respect to property coming before the courts a foreign state shows the property 


to be its own, and claims delivery, jurisdiction at once fails, except in so far as it may 
be needed for the protection of the foreign state.” 
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claims,” the way still lies open to the courts to restrict the au- 
thority of these cases to salvage claims. In The Florence H.,* how- 
ever, Judge Learned Hand expressed the opinion that the same 
principles apply to every kind of action brought in invitum against 
a sovereign. 

The question whether immunity attaches to the ship of a foreign 
sovereign used for trading purposes was at one time somewhat 
doubtful. Sir R. Phillimore in The Charkieh*" advanced the view 
that no immunity would be granted a trading vessel. The case 
before him was a ship belonging to the Khedive of Egypt. Al- 
though the cases do not appear to have made any distinction be- 
tween personal and governmental sovereigns, it might be urged 
that property of the former embarked in commercial enterprises 
was used for private ends, while property of a state engaged in 
commerce must ordinarily be regarded as vested with a public 
character. 

In The Parlement Belge ** Lord Esher decided that the immunity 
of a national ship is not lost because of its partial use for trading 
purposes. In The Jassy** the court refused to take jurisdiction of 
an action against a ship belonging to the Roumanian government 
and used in connection with the state railway. The ship which 
was held immune in The Eolo*® was carrying a cargo of iron 
ore to be delivered to private consignees to be made up into war 
material for the Italian government. 

The American cases have also failed to follow Sir R. Phillimore’s 
dictum. In Mason v. Intercolonial Railway* the Massachusetts 
court refused to take jurisdiction of an action by trustee process 
summoning trustees who had in their possession property of a 
foreign sovereign. In The Pampa®™ a United States district court 
held exempt from arrest an Argentine naval transport employed 





% See BENEDICT, ADMIRALTY, 4 ed., § 224: ‘‘Salvage service is highly favored in 
law, in all commercial countries, from motives of clear public policy and a regard to 
the interests of commerce.” 

% 248 Fed. ror2 (1918). 

27 4L. R.A. & E. 59 (1873). 

2% Supra. 

29 [1906] P. D. 170. 

80 2 Ir. 78 (1918). 

31 Supra. 

2 245 Fed. 137 (1917). 
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in carrying a cargo of general merchandise belonging to private 
persons. The vessel was to carry on its return voyage material 
for the use of the Argentine Republic. In The Attualita ® the ship 
at the time the libel was served was on her way under orders of the 
Italian government to load a cargo of grain and rails for Italy. 
No question was made of the public use of the vessel although she 
was refused immunity on other grounds. 

The most recent case on this subject, The Maipo,* holds immune 
a Chilean naval transport which the government as the result of 
public bidding chartered to a private individual for commercial 
purposes. The court assumed that the foreign government may 
have retained possession of its ship through its naval captain and 
crew for the very purpose of keeping the vessel immune in foreign 
ports. This circumstance was not considered important. The 
result and effect of holding the vessel immune was treated as 
the determining factor in the decision. In this connection Judge 
Mayer said: 


“These enterprises may, in some instances, be regarded (technically 
speaking) as commercial, but may, in substance, be of benefit to the 
people at large. Time is of vital importance to every ship, of whatever 
nationality, which sails the seas. . . . Whatever loss or inconvenience, 
if not safeguarded against, might thus result either to our people when 
dealing with foreign ships or to foreign peoples when dealing with us, is 
the price which the individual is paying for the ultimate benefit of his 
country.” : 


Cases relating to property of the domestic sovereign are equally 
conclusive. The ship libeled in Young v. S. S. Scotia® was a 
ferry-boat in the Canadian government’s railway system. The 
Lord Chancellor treated the property right of the Crown as con- 
clusive of the court’s lack of jurisdiction. In The Florence H.® 
Judge Learned Hand recognized the public character of a ship 
which at the time it was libeled was chartered to the Emergency 
Fleet Corporation and was engaged in loading a cargo of food for 
the French government. The arrangement between the Fleet 
Corporation and the French government was assumed to be “no 
other than the carriage of freight for hire.” 





% 238 Fed. go9 (1916). % 252 Fed. 627 (1918). 
% Supra. % Supra. 
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Courts could scarcely, consistently with the general principles 
which have guided them, refuse immunity to the ships of foreign 
nations used in trade. Sovereign authority would shrink to small 
proportions if not permitted to determine what uses of its prop- 
erty are public. To inquire-into the use of property declared by a 
foreign sovereign to be public would be to flout the dignity of sov- 
ereignty which the courts have declared entitled to respect. In 
The Parlement Belge*" the sovereign’s statement covering the 
public use of his property was regarded as barring inquiry, and in 
The Exchange * the court refused to question the sovereign’s state- 
ment as to title. 

Certain recent English cases have made government use of 
private property the basis of immunity. The Broadmayne*® was 
an action im rem for salvage services against a ship requisitioned 
by the English Crown. The requisitioning was a compulsory 
hiring which left title and possession in the owners. The Court of 
Appeal made an order forbidding the detention of the ship while 
under requisition. Swinfen Eady, L. J., speaks of the ship as, “‘in 
the service of the Crown, and as such exempt from process of 
arrest.” Pickford, L. J., speaks of “‘the right of the Crown not 
to have its prerogative interfered with, and not to have its interest 
in any way deteriorated.” Bankes, L. J., said, 


“The vessel whilst the requisition lasts, is . . . publicis usibus destinata, 
and as such not liable to the claims or demands of private persons.” 


In this case the English court appears to go far toward adopting 
the principle enunciated by Judge Gray in Briggs v. Light-Boats,*° 
the necessities of government. As he there said, 


“TIt] would endanger the performance of the public duties of the sov- 
ereign . . . to submit to the judicial tribunals the control and disposi- 
tion of his public property, his instruments and means of carrying on 
the government in war and peace, and the money in his treasury.” 


The case on this basis is a logical extension of previous doctrine. 
During the period that the state employs and controls private 
property, that property is in the service of the state and must be 
treated as assimilated with the public property of the state. 





37 Supra. 38 Supra. 
39 [1916] P. D. 64. 40 yz Allen (Mass.) 157, 162 (1865). 
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In The Messicano “ Sir Samuel Evans, ‘following the authority 
of The Broadmayne ® without discussion, refused to allow the arrest 
of a private ship requisitioned by a foreign government under a 
hiring arrangement. The Eolo* presented similar facts and the 
ship was released. The chief point argued was whether the vessel 
had been requisitioned within the meaning of previous cases. On 
this issue O’Connor, M. R., said, ‘“‘As I understand these authori- 
ties they govern the case of a ship sailing under the order of a 
sovereign State, for State purposes, and for a limited time.” 

The United States Circuit Court of Appeals upon similar facts 
reached a different result. In The Aittualita,“ the ship which was 
libelled had been requisitioned by the Italian Government, but 
remained in the custody and control of her owners. The court re- 
tained jurisdiction of the libel on the ground that the Italian gov- 
ernment was not responsible “at law or in morals” for the acts of 
the libeled ship. The court overlooked the fact that when a foreign 
government requests the release of a ship from the process of a 
foreign court, it obligates itself ‘‘in morals,” as fully as if it were 
the owner, to answer for the acts of the ship. The case, moreover, 
is contra to the dictum of Judge Hough in The Athanasios,“ and 
the dictum of Judge Thompson in The Luigi.© 

The system under which our government is operating the rail- 
roads is very similar to the status of requisitioned ships. The 
same features exist of government rental from private owners and 
of private management under government direction. President 
Wilson’s proclamation of December 26, 1917, taking possession 
and control of rail and transportation systems, provided that, 
except with the prior written assent of the director of railroads, 
there should be no attachment levied on “any of the property 
used by any of said transportation systems in the conduct of their 
business as common carriers.” Section 10 of the Act approved 
March 21, 1918, in which Congress regulated the operation of the 
transportation systems while under federal control, provided 
that “no process, mesne or final, shall be levied against any prop- 
erty under such Federal control.”” In any case involving proceed- 





4 32 T. L. R. 519 (1916). @ Supra. 
® Supra. ‘ “ Supra. 
228 Fed. 558 (1915). 230 Fed. 493 (1916). 
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ings against a ship or other property requisitioned for use by our 
government, these executive and legislative precedents touching 
the requirements of efficient administration are entitled to great 
weight. 

When a sovereign comes into court as plaintiff, in so far as he 
seeks relief.he is bound by the usual rules governing litigants. He 
may be required to give security for costs “’ and he may be met by 
defenses, set-offs or cross-bills * incident to the subject matter of 
the action. But the waiver of immunity is not held to extend to 
affirmative relief against the sovereign. The Supreme Court has 
held that the set-offs permitted by statute to be asserted against 
the United States do not allow any judgment to be rendered 
against the government, although it may be judicially determined 
that the government is indebted to the defendant. Foreign 
sovereigns would probably be accorded the same immunity, for 
in their aspect as plaintiffs the same principles apply to all sov- 
ereigns alike. 

In South African Republic v. Compagnie Franco-Belge*® the 
English Court of Appeal held that a counterclaim based on a 
transaction independent of that sued on could not be asserted 
against a plaintiff sovereign. On the other hand, a federal district 
court held in Kingdom of Roumania v. Guaranty Trust Co.," that 
a sovereign suing to recover a deposit could be interpleaded against 
his will by one whose claim arose independently of. the original 
deposit. The American decision seems preferable. The courts 
may well regard themselves as open only to those who impliedly 
assent to having complete justice done with respect to the property 
sued for or the defendant proceeded against. As long as no lia- 
bility beyond the bounds of the litigation is imposed on the sov- 
ereign, he cannot complain that his prerogative is interfered with. — 

A unique case in this subject is that of Von Hellfeld v. Russian 
Government,” decided in 1910 by the Prussian Court for the De- 
termination of Jurisdictional Conflicts. Suit was originally brought 

47 Rothschild v. Queen of Portugal, 3 Y. & C. 594 (1839). 

48 Duke of Brunswick v. King of Hanover, 6 Beav. 1 (1844); United States ». Proileau 
13 W. Rep. 1062 (1865). 

49 United States v. Eckford, 6 Wall. (U. S.) 484 (1867). 

50 [1898] 1 Ch. 190. 


51 244 Fed. 195 (1917). 
8 Decision reported in 5 Am. Jour. oF Int. Law, 490 (1910). 
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by Russia in the German court at Kiao-chau, and judgment was 
rendered against Russia on a counterclaim asserted by the de- 
fendant. The case came before the Prussian court on the question 
whether execution against Russian property in Berlin could issue 
on this judgment. The court assumed that the Russian govern- 
ment had submitted itself to the jurisdiction of the Kiao-chau 
court for the purpose of deciding the counterclaim. It held, how- 
ever, that this submission must be regarded as “limited to the 
judicial determination of the question of law at issue between the 
parties”’ and that it did not extend “to the judicial execution of 
any resulting judgment.” The court said the fact was to be pre- 
mised that a renunciation of sovereignty would take place only 
in a definite relation, and it pointed out that even in arbitration 
treaties nations make no provision for submission to the execution 
of the arbitral award. 

The decision can hardly be questioned. Because a foreign 
sovereign consents to an adverse judgment, he does not thereby 
consent to indiscriminate seizure of his property to satisfy that 
judgment. In fact, Laurent,” who makes a distinction between a 
state’s governmental acts (actes de souveraineté) and its private 
acts (actes d’intérét-privé) and who urges that foreign states should 
be amenable to suit in the latter class of cases, declares that even 
after adverse judgment the state’s property must be free from 
seizure. It would seem to follow from the views of this writer, 
although he does not discuss the point,.that he would favor a 
wider immunity for suits against the property of foreign sovereigns 
than for suits directly against such sovereigns. 

In spite of some early criticism the law to-day gives immunity 
to the property of a sovereign which is used for public purposes; 
and the wide functions of government are recognized in inter- 
preting what is a public purpose. The distinction which in theory 
should be made between cases involving the domestic and cases 
involving a foreign sovereign has been so consistently glossed over 
that it can scarcely be said to exist as a living principle of law. 
The English courts have protected every interest which a sov- 
ereign may have in property. The American courts have not as 
yet given immunity to private property employed by a sovereign. 





58 See his Droit Crvit INTERNATIONAL, Paris (1880), vol. 3, 75-89. 
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There is, further, in our cases a limitation, the extent of which has 
not been settled, dependent upon the possession of the sovereign. 
The trend of recent decision, however, is probably toward a full 
recognition of the varied interests of government in property. 
With a large part of the world’s shipping now owned or requisi- 


tioned by sovereign nations, many maritime claims can not be’ 


liquidated except through the favor of government, through re- 
course to foreign courts, or through diplomatic exchanges. This 
situation is unsatisfactory and will probably require regulation by 
treaty. It is possible that the peace conference will provide new 
machinery. An elaborate scheme for an International Court of 
Appeal in Prize Cases was drawn up by the Hague Conference of 
1907. A similar tribunal with either original or appellate juris- 
diction might be erected to determine claims asserted in times of 
peace against ships of foreign sovereigns. 
Charles H. Weston. 


Wasuincton, D. C, 
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EQUITABLE SERVITUDES IN CHATTELS. — May agreements of a re- 
strictive character be made to run with chattels in equity as well as with 
land? In Werderman v. Société Générale d’Electricité' the Court of 
Appeal thought that the burden of an agreement made upon sale of a 
patent would run with the patent as against subsequent purchasers with 


notice. The whole argument of Jessell, M. R., proceeds on the lines of 
Tulk v. Moxhay* and assumes the possibility of an equitable servitude 
in a patent.? But the Court of Appeal subsequently considered the 
Werderman case to be applicable only where the agreement imposes a 
charge or encumbrance. And the general course of English decision 
since the Werderman case has served to cast doubt upon the possibility 
of creating equitable servitudes in chattels. It should be observed, 
however, that the Werderman case involved, not an agreement re- 
stricting the use of the patent, but an agreement binding the holder of 
it to pay money to the vendor. Such agreements would not create 
servitudes in the case of land ° and a fortiori should not do so in the case 





1 19 Ch. D. 246. 

2 2 Phil. 774. Thus Jessel, M. R., says: “It is a part of the bargain that the patent 
shall be worked in a particular way and the profits be disposed of in a particular way 
and no one taking with notice of that bargain can avoid the liability.” (19 Ch. D. 246, 
252.) Again: “How... it can be argued in a Court of Equity that an assign can 
take the patent with notice of that arrangement and keep all the profits for himself, 
I am at a loss to understand.” (Jd., 2 oy 

8 “T think it is tolerably plain that the parties intended certain liabilities to attach 
to the patent itself.” (Jd., 251.) 

4 Bagot Pneumatic Tyre Co. v. Clipper Pneumatic Tyre Co., [1902] 1 Ch. 146. 

5 Haywood v. Building Society, 8 Q. B. D. 403; Smith v. Colbourne, [1914] 2 Ch. 
533; Miller v. Clary, 210 N. Y. 127; 103 N.E.1114. The party wall cases and their 
analogues (e.g., Whittenton »v. Staples, 164 Mass. 319, and cases cited on page 327), 
where covenantee is given an easement to maintain something in part on covenantor’s 
land and the latter covenants to pay his proportion of the cost if and when he uses it, 
may be explained, as has often been observed, on a theory of preventing unjust en- 
richment by imposing a charge upon the thing in case it is used, without resorting to 
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of chattels. The other English cases involved agreements as to the 
prices to be charged upon resale. Although these might fairly be said — 
to be restrictive agreements restricting the use of the thing sold, they 
infringe the policy of the law as to freedom of trade in chattels to such 
extent that equity might well refuse to give them effect as creating 
equitable servitudes. In Barker v. Stickney’ the purchaser of a copy- 
right covenanted to pay certain royalties. They were not imposed by 
way of a charge upon the copyright and the court distinguishing the 
Werderman case declined to allow an equitable servitude. 

In the United States the courts began by enforcing restrictive agree- 
ments with respect to the use of chattels in case of patents and copy- 
rights. But one of the cases ® involved, along with a restriction on 
use, a restriction as to price on resale, and the federal courts are now 
definitely committed to the doctrine, also established in England, that 
such agreements will not be enforced against third persons who take 
with notice.° In so deciding they have sometimes argued against 
allowing equitable servitudes in chattels at all.“ But in Henry v. Dick 
Co.” a restriction on use was enforced against third persons who took a 
patented article with notice, and Motion Picture Patents Co. v. Uni- 
versal Film Mfg. Co.,8 which purports to overrule Henry v. Dick Co., 
was a case in which the restriction on use went beyond what was rea- 
sonable in order to secure the advantage of the patent on the thing 
patented and hence was one in which equity, in the case of a restriction 
upon the use of land, would have refused to allow an equitable servitude. 

While Sir George Jessel’s doctrine of servitudes in chattels on the 
analogy of Tulk v. Moxhay has appeared to fare hard at the hands of 
the courts in subsequent cases none of the cases have been such as to 
present a fair occasion for applying it. If the instinct of common-law 
lawyers is against such servitudes, the instinct of the mercantile com- 
munity no less clearly calls for them, and within the recognized limits 
of the doctrine of equitable servitudes in general the preconceptions of 
lawyers may yet be found yielding to the exigencies of trade. 





Doctrine oF Uxrra Vires AS APPLIED TO Business CoRPORA- 
TIONS. — In the case of Cotman v. Brougham’ the memorandum of 
association of the company in question contained an objects clause with 





any theory of equitable servitude. In this respect these cases are analogous to those 
in which equity imposes a constructive trust to prevent unjust enrichment of one who 
has promised for a consideration in hand to do something with respect to a thing 
which is to come into existence in the future. 3 Pom. Eq. Jur., § 1288. 

6 Dunlop Pneumatic Tyre Co. v. Selfridge, [1915] A. C. 847; McGruther ». Pitcher, 
[1904] 2 Ch. 306; Taddy ». Sterious, [1904] 1 Ch. 354. 

7 [1918] 2 K. B. 356. 

8 New York Bank Note Co. ». Hamilton Bank Note Co., 28 App. Div. 411, 50 N. Y. 
Supp. 1093; Murphy »v. Christian Press Publishing Co., 38 App. Div. 426, 56 N. Y. 
Supp. 597. ® Murphy ». Christian Press Publishing Co., supra. 

10 Bauer v. O’Donnell, 229 U. S. 1; Bobbs-Merrill v. Straus, 210 U. S. 339; Scribners 
v. Straus, 210 U. S. 352. 

1 Dr. Miles Medical Co. v. Park, 220 U. S. 373; Park v. Hartman, 153 Fed. 24. 

2 224 U.S. 1. 3 243 U.S. 502. 


1 [1918] A. C. 514. 
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thirty subclauses enabling the company to carry on almost every con- 
ceivable kind of business which a company could adopt, and provided 
that ‘the objects set forth in any sub-clause shall not, except when the 
context expressly so requires, be in any wise limited or restricted by ref- 
erence to or inference from the terms of any other sub-clause, or by the 
name of the company. None of such sub-clauses or the objects therein 
specified or the powers thereby conferred shall be deemed subsidiary or 
auxiliary merely to the objects mentioned in the first sub-clause of this 
clause, but the company shall have full power to exercise all or any of 
the powers conferred by any part of this clause in any part of the world, 
and notwithstanding that the business, undertaking, property or acts 
proposed to be transacted, acquired, dealt with or performed do not 
fall within the objects of the first sub-clause of this clause.” The com- 
pany sought to escape liability for an act done in its name by its managers 
on the ground that the act was wlira vires. The court held that, under 
such a memorandum, the act was not wlira vires. The circumstances of 
this case direct attention to the doctrine of wlira vires, as applied to 
business corporations (or companies, if the British word be used). 

If exceptional cases are put aside, we may say that a business cor- 
poration is predicated upon the association of a number of human beings 
who have associated to accomplish some business object or objects. In 
the nature of things, an unchartered association might readily have 
been recognized by the courts as a legal unit, and incorporation simply 
gives legal confirmation to the popular conception of a business unit. 
Statutes relating to the formation of corporations require that the in- 
corporators state the objects, or purposes, or powers of the corporation. 
The statement of the objects, or purposes, or powers results in a defini- 
tion of the scope of contemplated corporate activity. Then comes the 
question: If human beings, in the name of the corporation, do an act 
outside the scope of contemplated corporate activity, shall corporate 
significance be given to that act, or shall it be treated simply as the act 
of the human beings? The courts are very apt to deal with this ques- 
tion as though it were a question at common law, but, it is submitted, 
it is always a question of statutory construction. The power to create 
a corporation — to recognize the business unit as a legal unit — is in 
the legislature, and it is for the legislature to say what legal capacities 
this legal unit shall have. The legislature might think it wise that no 
act done outside the scope of contemplated corporate activity should 
have any corporate significance. Or the legislature might think it wise 
that some acts done in the name of the corporation by its managers out- 
side the scope of contemplated corporate activity should result in cor- 
porate liabilities or rights, even though the doing of such acts would be 
a wrong as between the corporation and the state, and also would be a 
wrong as between the managers of the corporation and its stockholders 
and creditors. The refusal to give any corporate significance to acts 
done outside the scope of contemplated corporate activity frequently 
leads to results that are, from the business point of view, shocking; and 
therefore courts should incline to take the other construction of the 
legislative intent. But it is to be recognized that, if the legislature shows 
the intent that no corporate significance shall be given to any acts out- 
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side the scope of contemplated corporate activity, the courts must 
give effect to that intent. 

In England, corporate significance is given to acts outside the scope 
of contemplated corporate activity in the case of corporations created 
by the Crown, pursuant to the common law. See British South Africa 
Co. v. De Beers Consolidated Mines, Lid? But in Ashbury Railway Car- 
riage & Iron Co. v. Riche,’ decided in 1875, Lord Cairns examined the 
provisions of the Joint Stock Companies Act of 1862 and concluded 
that a company formed under that statute had no legal capacity to do 
an act outside the scope of contemplated corporate activity. There- 
fore, although a contract made in the name of the company, for its 
benefit, by its directors, and with the sanction of all its shareholders 
had not been performed, the company was not exposed to any liability. 
No corporate significance was given to the act of making the contract. 
This decision has so long governed later English decisions (and has had 
such a great influence in this country with judges who did not pause to 
examine the statutory provisions regulating the corporations before 
them, and who treated this decision as a decision at the common law) 
that it is a rash act to criticize it. But it is submitted that the provisions 
of the Joint Stock Companies Act of 1862 did not show an intent by 
the legislature thus sharply to limit the legal capacity (as distinguished 
from the legal authority) of companies formed under its provisions. One 
would have supposed that the rule of legal capacity applicable to cor- 
porations at the common law would have been applied to statutory 
corporations, unless the legislature had plainly indicated its intent to 
the contrary. 

Such a decision makes it a dangerous matter to enter into a contract 
which is, in form, with a company. Upon those who propose to contract 
with companies, a caveat is served, and this reacts upon companies who, 
of course, wish persons to feel safe in making contracts with them. The 
effect upon the business of the country is shown by extracts from the 
opinions in the principal case. 

By Lord Parker: “Experience soon showed that persons who trans- 
act business with companies do not like having to depend on inference 
when the validity of a proposed transaction is in question. Even a 
power to borrow money could not always be safely inferred, much less 
such a power as that of underwriting shares in another company. Thus 
arose the practice of specifying powers as objects. . . . But even thus, 
a person proposing to deal with a company could not be absolutely safe, 
for powers specified as objects might be read as ancillary to and exer- 
cisable only for the purpose of attaining what might be held to be the 
company’s main or paramount object, and on this construction no one 
could be quite certain whether the Court would not hold any proposed 
transaction to be wlira vires. At any rate, all the surrounding circum- 
stances would require investigation. Fresh clauses were framed to 
meet this difficulty, and the result is the modern memorandum of asso- 
ciation with its multifarious list of objects and powers specified as 
objects and its clauses designed to prevent any specified object being 
read as ancillary to some other object.” 





2 [1910] 1 Ch. 354. *L.R. 7 H. L. 653. 
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By Lord Wrenbury: “It has arrived now at a point at which the fact 
is that the function of the memorandum is taken to be, not to specify, 
not to disclose, but to bury beneath a mass of words the real object or 
objects of the company with the intent that every conceivable form of 
activity shall be found included somewhere within its terms.” 

If-the contract with a corporation is of such a nature that it would be 
valid if made with a human being, and if it is made in behalf of the cor- 
poration by, or by the authority of, those human beings in whom are 
vested the powers of corporate management, the corporation should 
be bound thereby. This rule may perhaps call for some qualifications, 
particularly in the case of public-service corporations, but it is submitted 
that it is the wise general rule. With such a rule established by statute, 
it will then be feasible to insist upon a statement of objects in incorpora- 
tion papers which will really define the contemplated venture and will, 
therefore, limit the risks which the managers have, as between them- 
selves and the stockholders, the right to run. On the one hand, it is 
undesirable that persons should be made timid with regard to contract- 
ing with corporations; on the other hand, it is undesirable that stock- 
holders should go into a blind pool. A statute can be drawn so as to 
avoid both evils, and it is not improbable that the decision in the prin- 
cipal case will be followed by statutory changes. 





COMPENSATION FOR SPECIAL SERVICES RENDERED BY A MUNICIPAL 
CoRPORATION. — If an individual carries on a business which involves 
a city in extraordinary expense, the city may by ordinance impose the 


expense upon the individual; thus, where the construction of street rail- 
road tracks increased the difficulty and expense of cleaning the streets 
it was held permissible for the city to require the railroad to clean the 
space between its rails. And where a business requires inspection by a 
city department, the person carrying on the business may be required 
to take out a license and pay a fee to cover the expense of inspection,” 
though not to impose a fee greater than such cost.® 

If, however, there is no actual requirement of expense, but the city 
renders a special service, as, for instance, by guarding premises against 
disorder or against fire, a problem of another sort is presented. May the 
city exact compensation for its services? On principle, one would be 
inclined to say, No, if the service is rendered from a public motive; Yes, 
if individual benefit is the controlling motive. Taxation covers all pub- 
lic purposes, and should pay for expenses legally incurred on behalf of 
the public; but taxation to pay for private expenditure is illegal and there- 
fore money raised by taxation should not be used to pay for private 
service. The few authorities are not at all in agreement. If, for in- 
stance, a city by ordinance requires the placing of a policeman at a 
theatre, the purpose must be a public one, and no compensation should 
be exacted from the owner; and it was so held in the earliest case.4 So, 





1 Chicago Union Traction Co. v. Chicago, 199 ta 259, 65 N. E. 451. 

2 Fort Smith v. Hunt, 72 Ark. 556, 82 S. W. 1 

§ Wisconsin Telephone Co. v. Milwaukee, 126 Wis. 1, 104 N. W. 1009. 
* Waters v. Leech, 3 Ark. r10. 
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if a city ordinance, requires a fireman to be stationed at a theatre, it has 
been properly held that the owner could not be required to pay the ex- 
pense;° but the opposite decision has also been reached.® 

A somewhat similar question is raised by an ordinance requiring an 
abutting owner to clear snow off his sidewalk at his own expense. This 
ordinance has been held valid,’ but the better view appears to be that the 
ordinance is unreasonable, since it requires a single class of abutting 
owners to pay for a purely public benefit.® 

If, however, a landowner desires and asks for special protection, not 
required for the public interest, it is common practice, and it would seem 
theoretically sound to require payment. 

A recent English case, Grays Urban District Council v. Grays Chemical 
Works, Limited,® seems to be decided upon this correct distinction. The 
defendant was owner of an acid plant, of which the roof had caved in; 
there was danger that the premises would catch fire from acid flowing 
out of broken carboys. He accordingly called the fire department of 
plaintiff District Council, and the department remained until the im- 
mediate danger of fire was over. He then asked that firemen be supplied 
to watch the premises during the removal of the debris, and four firemen 
remained for several days. Plaintiff having sued for compensation for 
services of the firemen on the first day, and also for the services of the 
_ four left to watch the premises, it was held that the defendant could 
not be called upon to pay for the services of the department, but that he 
must pay for the time of the four men who were left to watch the debris. 





MISTAKE OF LAW IN Equity AND AT LAw. — American courts in 
their latest decisions have clearly displayed the tendency to confine the 
mistake of law doctrine within even narrower limits than heretofore. 
They still sternly declare that ignorantia legis non excusat, but we find 
them nevertheless granting relief in the particular cases under the guise 
of some exception to the rule. With respect to reformation of instru- 
ments the greatest liberality has been evidenced, while with cases in- 
volving recovery of money paid under mistake, occurring as they do, 
chiefly at law, the rule has been relaxed to a less degree. In many cases 
where relief for a mistake of law has been refused, the court would have 
reached a like result even if the mistake had been one of fact.! On the 
other hand, some jurisdictions have refused to subscribe to the progres- 
sive tendency and have of late applied the doctrine in all its rigor.” 





5 Chicago v. Weber, 246 Ill. 304, 92 N. E. 850. 

6 Tannenbaum v. Rehm, 152 Ala. 494, 44 So. 532. 
7 Goddard, Petitioner, 16 Pick. (Mass.) 504. 

8 Gridley v. Bloomington, 88 Ill. 554. 

9 [1918] 2 K. B. 461. 


1 See Jacobson v. Mohall Telephone Co., 34 N. D. 213, 157 N. W. 1033; Traweek ». 
Hagler, 75 So. 152 (Ala.); Porter ». Wright, 145 Ga. 787, 89 S. E. 838; Johnson ». 
Hernig, 53 Pa. Sup. Ct. 179; Diebel v. Diebel, 116 Minn. 168, 133 N. W. 463; Houlehan 
v. Inhabitants of Kennebec County, 108 Me. 397, 81 Atl. 440. 

2 Tilton v. Fairmont Lodge, 244 Ill. 617, 91 N. E. 644; Baker »v. Pierce, 197 Ill. 
App. 158; Shields v. Hitchman, 251 Pa. 455, 96 Atl. 1039; Clark v. Lehigh Coal Co., 
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The law on the subject, despite the increasingly liberal view taken by 
the majority of courts, is in a very unsatisfactory state. The rule is 
declared to exist in full force, yet so many arbitrary exceptions have been 
grafted on it that, in fact, nothing remains thereof. Thus far, at least 
ten well-defined exceptions have been established. (1) A mistake of 
foreign law has been dealt with practically everywhere, as a mistake of 
fact;* and so, with a foreigner mistaking the law of the forum.‘ (2) Pub- 
lic moneys erroneously disbursed are recoverable ;° (3) money paid to 
trustees or court officers under mistake may not be retained;® and (4) 
payments made under a void statute’ or on reliance of a decision later 
overruled® must, in some jurisdictions, be returned. (5) Where a court 
officer in administering a fund makes erroneous payments as between 
the beneficiaries, the court will allow a set-off against future claims or 
will order repayment, as the case may require.® (6) The courts have 
everywhere laid hold of an accompanying mistake of fact and have 
accorded the adequate remedy; !° (7) and likewise with an equity present 
in the case, such as fraud," superior knowledge of a party,” or a fiduciary 
relationship.“ (8) A mistake as to legal title or another antecedent 
right is a well-established exception in England and one growing in 
favor in this country.“ (9) Where the parties in reducing an oral agree- 
ment to writing have failed to express the intent of all concerned through 
the technical use of language or otherwise, the courts have almost uni- 
versally granted. reformation,” though it is difficult to perceive why a 





250 Pa. 304, 95 Atl. 462; Penn. Stave Co.’s Appeal, 225 Pa. 178, 73 Atl. 1107; Godwin 
v. Da Conturbia, 115 Md. 488, 80 Atl. 1016; Euler v. Schroeder, 112 Md. 155, 76 Atl. 
164. 

But in Connecticut and Kentucky the distinction between a mistake of law and one 
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87 Atl. 979; Park Bros. v. Blodgett and Clapp Co., 64 Conn. 28, 29 Atl. 133; Supreme 
Council Catholic Knights », Fenwick, 169 Ky. 269, 183 S. W. 906; Blakemore »v. Blake- 
more, 19 Ky. L. Rep. 1619, 44 S. W. 96. 
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8 Centre School ;Township »v. State, 150 Ind. 168, 49 N. E. 961. Contra, Kenyon 
v. Welty, 20 Cal. 637. 
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Hemphill v. Moody, 64 Ala. 468. 

10 —T v. Curtis, 51 Me. 140; Ray & Thornton v, Bank of Kentucky, 3 B. Monroe 
Ky.) 510. 
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court of equity should distinguish such a case from one where the written 
contract represents the agreement of the parties and the error occurs as 
to its legal effect.* (10) Two states have succeeded in drawing a meta- 
physical distinction between mistake and ignorance of law, allowing re- 
lief in the former case only.” In all other cases — if any — the maxim 
remains intact. 

The continued lack of frankness on the part of the courts, obvious 
from the presence of this formidable array of exceptions, makes it clear 
that relief from the confusion can hardly be expected from that source. 
Nor are attempts by writers to provide criteria for reconciling old cases 
and for granting relief in new ones of much value. Such criteria have in 
the past been attempted,!* and those which have not been wholly dis- 
carded have served only to establish additional exceptions and thus to 
increase further the confusion. In fact, no criterion is possible, much 
less, desirable. It can result only in an effort to save the last vestige of 
a decrepit doctrine unsupportable on principle, and unjust in its opera- 
tion. Legislative action, abolishing the maxim and establishing a mis- 
take of law on an equal footing with one of fact, seems to be the only 
solution. Yet relief even from that source is unhoped for, if the judiciary 
adopts the attitude recently taken toward such legislation in Oklahoma.!® 
There the court, by construing statutes less narrowly, could have 
given them the effect of banishing the maxim entirely from its operation 
in civil cases, where it properly has no application; but instead, the court 
stood strictly on precedent and practically negatived the true purpose 
of the legislation. However, statutes more clearly defined in terms 
and scope than those thus far passed ** would make the recurrence of 
such judicial obstruction impossible. 
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ADMIRALTY — PRACTICE — SUIT AGAINST NONRESIDENT ENEMY ALIEN. — 
A British company sued an Austrian corporation in personam in a United States 
admiralty court after England declared war on Austria. The defendant ap- 
peared and gave a bond releasing an attachment placed on one of its ships; 
but the District Court dismissed the libel, and by the time the case reached 
the Supreme Court, the United States also had declared war on Austria, 
and had prohibited all intercourse with Austrian subjects. The supervening 





129 Pac. 28; Good Milking Machine Co. ». Galloway, 168 Ia. 550, 150 N. W. 710; 
Philippine Sugar, etc. Co. v. Philippine Islands, 247 U. S. 385. 

16 See 1 Story, EQuity JURISPRUDENCE, 13 ed., 113, note. 

17 Culbreath v. Culbreath, 7 Ga. 64; Lawrence v. Beaubien, 2 Bailey (S. C.), 623. 

18 See Cooper v. Phibbs, supra; Kerr, FRAUD AND MISTAKE, 3 ed., 431; STORY, 
Equity JURISPRUDENCE, 13 ed., § 121, 1 L. QUART. REV. 298; 17 CENT. L. Jour. 12; 18 
Cent. L. Jour. 7; 2 Pomeroy, Equity, 3 ed., § 849; 5 Cox. L. REv. 366. 

19 Campbell ». Newman, 51 Okla. 121, 151 Pac. 602. 

20 But see Gregory v. Clabrough’s Executors, 129 Cal. 475, 62 Pac. 72. The statutes 
in California and Oklahoma are the same, but the California court construed 
them as including recovery for money paid by mistake as well as reformation of 
contracts. 

21 See Cau. Crvit Cope, § 1578; N. Dax. Civ. Copr, 1913, § 5855; So. Dak. Crv. 
Cong, § 1207; Oxia. Rev. Laws, 1910, § 909; Mont. REv. Cope, 1907, § 4984. 
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charges in fact and in law were considered by the Supreme Court as is the 
practice in an admiralty case. Held, that the case be remanded for further 
proceedings, but no action, except to preserve the security, to be taken until 
the defendant can present his defense adequately. Watts, Waits & Co., Lid. 
v. Unione Austriaca di Navigazione, etc., U. S. Sup. Ct. Off., October Term 
(1918), No. 25. 

Since the proceeding is in personam, the Austrian corporation is to be treated 
as an enemy alien defendant, for the admiralty doctrine that a personal de- 
fendant is a claimant is applicable only to proceedings in rem, where the right 
to appear is based on a claim to the property. See BENEDICT, ADMIRALTY, 
4 ed., § 296. Where a suit against a nonresident alien enemy is entertained, 
he is permitted to defend. Seymour v. Bailey, 66 Ill. 288 (1872); McVeigh v. 
United States, 11 Wall. (U. S.) 259 (1870); Robinson v. Continental Insurance 
Co., [rt915] 1 K. B. 155. Still, if the defense cannot be adequately presented 
it is not fatal, where there has been an appearance or the proceeding is quasi- 
in-rem. Porter v. Freudenberg, [1915] 1 K. B. 857; Dorsey v. Dorsey, 30 Md. 
522 (1869). See 31 Harv. L. REv. 471, 475. The delicate problem is to afford 
the plaintiff, an ally, as effective a remedy as he would have if suing a loyal 
citizen, since otherwise the enemy is really protected; and yet allow the de- 
fendant a fair hearing. The solution is often in the form of a postponement 
within the discretion of the court. See Porter v. Freudenberg, [1915] 1 K. B. 
857, 892; Robinson v. Continental Insurance Co., [1915] 1 K. B. 155, 162. When 
the plaintiff is amply protected by a bond such a practice is commendable, 
but it-might be a hardship on the plaintiff to insist that he shall wait. See Jn 
re Amsinck’s Estate, 169 N. Y. Supp. 336. The more flexible practice of allow- 
ing the lower court to grant a continuance in court in its discretion is to be 
favored, especially in admiralty. See The Kaiser Wilhelm II, 246 Fed. 786. 


BANKRUPTCY — PREFERENCES — PAYMENT TO THE HOLDER OF A NOTE 
AS A PREFERENCE TO THE INDORSER OR SURETY. — Within four months of 
the petition to have him adjudged a bankrupt, the maker of a note paid the 
holder. His trustee in bankruptcy sues the accommodation indorser alleging 
the payment was a preference to the indorser which he had reasonable cause 
to believe would be effected. Held, on a motion to dismiss the bill, the trustee 
may recover. Cohen v. Goldman, 42 Am. B. Rep. 85 (C. C. A., rst Circ.). 

There is no question that a surety or indorser is a creditor of the principal 
debtor. Stern v. Paper, 183 Fed. 228. It is also clear that a creditor may 
receive a preference by a transfer to a third person. Western Timber Co. v. 
Brown, 129 Fed. 728. If the surety solicits the payment of a note by the 
maker to the holder, many courts compel the surety to surrender that amount. 
Kobusch v. Hand, 156 Fed. 660; In re Sanderson, 149 Fed. 273; Brown v. 
Streicher, 177 Fed. 473; Atherton v. Emerson, 199 Mass. 199, 85 N. E. 530. The 
surety has been compelled, as in the principal case, to surrender such payment 
even when he did not participate in the transfer. Paper v. Stern, 198 Fed. 
642. Contra, Reber v. Shulman, 183 Fed. 564. As a necessary construction 
of the Bankruptcy Act, the view of the principal case is sound, though one’s 
first impression is that it is severe on the surety. Generally, the holder of a 
note, who has surrendered a payment by the maker as a fraudulent prefer- 
ence, may still hold the sureties. Harner v. Batford, 35 Ohio St. 113; Hooker 
v. Blount, 44 Tex. Civ. App. 162, 97 S. W. 1083; Perry v. Van Norden Trust 
Co., 118 App. Div. 288, 103 N. Y. Supp. 543. Contra, Re Ayers, 6 Biss. 48. 
The surety may, however, prove in bankruptcy his right of subrogation. 
Bankruptcy Act, § 577. If the holder of the note retains the payment, the 
surety suffers no greater hardship by surrendering that amount, for he now 
may prove in bankruptcy his claim for reimbursement. Bankruptcy ACT, 
§ 57 g; Keppel v. Tiffin Bank, 197 U.S. 356. 
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Brrts AND Notes — Forcep CHECKS — NEGLIGENCE OF Depositor. A 
depositor had a special employee whose duty it was to check up his bank 
statements but by whose neglect of duty another employee was enabled to make 
a series of forgeries before being detected. The forgeries would have been 
obvious on a simple checking of the account. Held, the bank is not liable for 
the payment of forged checks which could have been prevented by the de- 
positor’s use of due care. California Vegetable Union v. Crocker National 
Bank, 174 Pac. 920 (Cal.). 

A payment by a bank of a forged check can not in general be charged to a 
depositor’s account. Morgan v. U. S. Mortgage & Trust Co., 208 N. Y. 218, 
tor N. E. 871; Shipman v. The Bank of the State of N. Y. 126 N. Y. 318, 15 
N. Y. S. 475. In England it is held that when a pass book is taken out of the 
bank by the customer or some clerk of his and returned without objection there 
is no settled account between the bank and customer by which both are bound. 
The Kepitigalla Rubber Estates, Limited v. National Bank of India, Limited, 
(1909), 2 K. B. ro10, 1027. But in the United States the great weight of au- 
thority requires some examination of the bank’s statement. Leather Manufac- 
turer’s Bank v. Morgan, supra; First National Bank v. Allen, 100 Ala. 476, 14 
So. 335; Jordan Marsh Co. v. National Shawmut Bank, 201 Mass. 397, 87 N. E. 
740. Some courts hold that a depositor may by his course of conduct, negligence 
or laches create an estoppel which prevents recovery. Denbigh v. First National 
Bank, 174 Pac. 475 (Wash.). Others reach the same result on grounds of con- 
tractual obligation. Morgan v. U. S. Mortgage & Trust Co., supra. It is gen- 
erally conceded, however, that the duty of the depositor does not extend the 
discovery of forged signatures. Critten v. Chemical National Bank, 171 N. Y. 
219, 228, 63 N. E. 969; Prudential Insurance Co. v. National Bank of Commerce, 
177 N. Y. App. 438, 164 N. Y. S. 269. It is, however, agreed that where a 
forgery is discovered by the depositor it becomes his duty to report it imme- 
diately. Pratt v. Union National Bank, 79 N. J. L. 117, 75 Atl. 313; McNeely 
Co. v. Bank of North America, supra; Findley v. Corn Exch. National Bank, 
166 Atl. 57. Even where the clerk of the depositor has done the forging and 
cleverly concealed the same the depositor has been held liable for injury caused 
the bank. Meyers v. Southwestern Bank, 193 Pa. 1, 44 Atl. 280; 13 Harv. L. 
REv. 304. A fortiori, the American cases would hold the depositor liable for 
injury to the bank caused by lack of due care in checking the account. The 
effect of decisions like the principal one is to recognize the business sense of an 
implied contractual obligation on the part of the depositor. 


CARRIERS — INJURIES TO PASSENGERS — EVIDENCE OF NEGLIGENCE. — 
The defendant’s ship was anchored in Havana harbor, and the passengers 
were to go ashore in lifeboats on an excursion. A seaman offered his arm to 
the libellant to assist her in entering the boat. While she was relying on his aid, 
he took away his arm, and the libellant fell and was injured. Held, there was 
no evidence of negligence to go to the jury. Goode v. Oceanic Steam Naviga- 
tion Co., 251 Fed. 556, C. C. A., 2d Co. 

As a general rule, a carrier owes no duty to give personal assistance to a 
passenger in entering or leaving the conveyance. Hurt v. St. Louis, Iron 
Mountain & So. R., 94 Mo. 255, 7 S. W. 1. If there are unusual dangers or 
obstacles, however, the carrier must render assistance. Alexandria Ry. v. 
Herndon, 87 Va. 193. Cf. New York, Chicago, & St. Louis Ry. Co. v. Doane, 
115 Ind. 435, 17 N. E. 913. The same is true if the carrier has accepted as a 
passenger one obviously infirm. Southern Ry. Co. v. Mitchell, 98 Tenn. 77, 40 
S. W. 72. And while a carrier is not ordinarily liable for the failure of its servant 
to perform what under ordinary circumstances would be an act of courtesy on 
his part, it is liable if on account of exceptional circumstances it would also 
become a duty instead of a mere courtesy. Weightman v. Louisville, New 
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Orleans & Texas Ry. Co., 70 Miss. 563, 12 So. 586. In the principal case the 
question whether the courtesy had become a duty, owing to exceptional cir- 
cumstances, should have been left to the jury. Citizens Street Ry. Co. v. 
Shepherd, 29 Ind. App. 412, 62 N. E. 300. If it had been answered in the 
affirmative, the carrier would have been liable for failing to perform such duty 
with due care. 


CARRIERS — WHO ARE COMMON CARRIERS — EXCLUSIVE SERVICE TO COKE 
Piant. — The defendant, an independent company organized under a general 
railroad act, operated a network of switch tracks wholly within the premises of 
a coke corporation. Its sole business consisted in shifting cars for the coke 
corporation between the plant and two connecting belt lines, such cars coming 
from and going to places in different states. The plaintiff seeks damages for 
injuries received in the defendant’s employ, charging the latter with violation 
of the federal Safety Appliance Act. Held, that the defendant is a common 
carrier engaged in interstate commerce and liable for violation of the federal 
Safety Appliance Act. Kenna v. Calumet, H.& S.E.R.Co.,120N.E. 259 (Ill.). 

A common carrier is defined as one who undertakes for hire to transport from 
place to place the goods of such as choose to employ him. J/linois Central R. R. 
v. Frankenberg, 54 Ill. 88; Lloyd v. Haugh, etc. Storage, etc. Co., 223 Pa. 148, 
72 Atl. 516. See 1 HutcHtnson, CARRIERS, 3 ed., § 47; Story, BAILMENTS, 
7 ed., § 495. Whether the one charged as a common carrier is within this defi- 
nition is a question of fact for the jury. Schloss v. Wood, 11 Colo. 287, 17 Pac. 
910; Collier v. Langan, etc. Storage, etc. Co., 147 Mo. App. 700, 127 S. W. 435; 
Avinger v. South Carolina R. R. Co., 29 S. C. 265, 7S. E. 493; The Fap Line Case, 
23 I. C. C. 277. In the principal case, it does not appear that the defendant 
held itself out for purposes of general transportation. Its only business con- 
sisted in switching cars for the coke corporation between the plant and the 
belt railroads. If this system of internal trackage had been operated by the 
coke corporation itself, such system, as the court admits, would have consti- 
tuted a mere plant facility. Wade v. Lutcher & Moore Cypress Lumber Co., 20 
C. C. A. 515, 74 Fed. 517; Taenzer & Co. v. Chicago, R. I. & P. R. Co., 95 
C. C. A. 436, 170 Fed. 240; General Electric Co. v.N. Y.C.& H.R. R. Co., 14 
I. C. C. 237. The fact that the system was operated by an independent cor- 
poration does not alter its character. Crane Iron Works v. U. S., 1 U.S. Com. 
Ct. 453, 209 Fed. 238; In re Muncie & Western R. Co., 30 I. C. C. 434. Further- 
more, the railroad was not even a public utility, for since its lines were wholly 
within the premises of the coke corporation it was not accessible to the general 
public. Cf. Matter of the Split Rock Cable Road, 128 N. Y. 408, 28 N. E. 506; 
Weidenfeld v. Sugar Run R. Co., 48 Fed. 615 (U. S. C. C., Pa.). Nor could 
organization under the general railroad act clothe the business with a public 
interest; the facts alone could give it that character. Munn v. Illinois, 94 
U. S. 113; People v. Budd, 117 N. Y. 1, 22 N. E. 670; Brass v. North Dakota, 
153 U.S. 391. Unless by accepting the benefits of the act, the defendant was 
estopped to show that it was not a common carrier, the decision seems wrong. 
See Turnpike Co. v. News Co., 43 N. J. L. 381; Chicago, M. & St. P. R. Co. v. 
Ackley, 94 U.S. 179. 


ConFiict oF Laws — WILLS — EQuiTtaBLE ELEcTIon. — Testatrix died 
domiciled in England, having devised realty in Paraguay upon trust for charity. 
By the law of Paraguay this devise was valid only as to one-fifth, four-fifths 
being the legal portion of the obligatory heirs. These heirs were also legatees 
of property situated in England. Though under the Paraguayan law the 
obligatory heirs took both under and against the will and were not required 
to elect, yet, held, that they must elect. Jn re Ogilvie, [1918] 1 Ch. 492. 

When A makes B, his heir, and C legatees under his will, and the legacy to 
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C is such that B, as heir, would be entitled thereto, B cannot take both his 
legacy and C’s intended portion, but must elect between the two. Van. Dyke’s 
Appeal, 60 Pa. St. 481. See 23 Harv. L. Rev. 138. Where the gift to C is 
invalid, by the /ex domicilii, there is no will and consequently no election. 
Hearle v. Greenbank, 1 Ves. Sen. 298, 306; Sheddon v. Goodrich, 8 Ves. Jr. 481: 
See Boughton v. Boughton, 2 Ves. Sen. 12, 14. If, however, there is an express 
condition to elect, it is enforced. Boughton v. Boughton, supra. But where it 
is inoperative because of /ex rei sitae of a foreign jurisdiction election is ap- 
plied. Dundas v. Dundas, 2 Dow & Cl. 349; Brodie v. Barry, 2 Ves. & Beav. 
127; Van Dyke’s Appeal, supra. See 2 Dicey, CONFLIcT oF Laws, 2 ed., 778, 
779. The election, however, when made, does not affect the title to the foreign 
realty. Bolton v. Bolton, 29 Ark. 418; Ramels v. Rowe, 92 C. C. A. 177, 166 
Fed. 425; Palmer v. Voorhis, 35 Barb. (N. Y.) 479. See Story, CONFLICT OF 
Laws, 8 ed., § 448. Yet it is generally enforced by the jurisdiction of the 
situs. Van Steenwyck v. Washburn, 59 Wis. 483, 17 N. W. 289; Martin v. 
Baitey, 87 Kan. 582, 125 Pac. 88; Wilson v. Cox, 49 Miss. 538. Contra, Ramels 
v. Rowe, supra. Some suggest that the doctrine rests simply on equitable 
principles. See 30 Harv. L. REv. 649; 1 JARMAN, WILLS, 6 ed., 534; 1 PomE- 
ROY, Equity, 3 ed., § 465. But see Cooper v. Cooper, L. R. 7 H. L. 53, 70. 
This view would not change the result in the principal case, for in an analogous 
situation, where B’s property was given to C, B had to elect. Noys v. Mor- 
dant, 2 Vern. 581; Cooper v. Cooper, supra; Havens v. Sackett, 15 N.-Y. 365. 
But the prevailing view is that it is based on the presumed intention of the 
testator. Whistler v. Webster, 2 Ves. Jr. 366; Jackson v. Bevins, 74 Conn. 96, 
49 Atl. 899; Cooper v. Cooper, supra; Havens v. Sackett, supra; Martin v. 
Battey, supra. See Haynes, “Outlines of Equity,” 262 ef seg., 23 Harv. L. 
Rev. 138. And it seems, as is said in the principal case, that election is merely 
the application of the /ex domicilit imposing conditions on the receipt of the 
legacy over which it has power. Thus it is a mere rule of construction, en- 
forcing the presumed intention of the testator. 


ConTRACTS — CONTRACTS FOR THE BENEFIT OF A THIRD PERSON — CHAR- 
TERPARTIES — RIGHT OF CHARTERERS TO RECOVER COMMISSION FROM SHIP- 
OWNERS AS TRUSTEES FOR BROKERS. — A clause in a charterparty provided 
that a three per cent commission on the amount of hire should be paid to the 
brokers, “ship lost or not lost.” No hire was earned, since the vessel was taken 
over by the French government. Held, that the charterers could recover the 
commission as trustees for the brokers. Walford v. Les Affréteurs Réunis 
Société Anonyme, [1918] 2 K. B. 408. 

The English courts have in the past been obliged to stretch the law of trusts 
in order to avoid the consequences of their doctrine, which prevails in a small 
minority of American jurisdictions, that a person not a party to a contract 
cannot sue on a promise made for his benefit. Moore v. Darton, 4 DeG. & S. 
517. See rs Harv. L. Rev. 767,775. Various efforts have been made to evade 
the rule. See Mellen v. Whipple, 1 Gray (Mass.) 317, 323. The device of an 
implied trust has been employed in a number of cases. Swan v. Snow, 11 Allen 
(Mass.) 224; Munroe v. Fireman’s Relief Association, 19 R. I. 363, 34 Atl. 149; 
Lloyds v. Harper, 16 Ch. D. 290; In re Flavell, 25 Ch. D. 89; contra, West v. 
Houghton, 4 C. P. D. 197. See Cleaver v. Mutual Reserve Fund, [1892] 1 Q. B. 
147, 152. The principal case follows a similar decision in regard to charter 
parties handed down without opinion in 1853. Robertson v. Wait, 8 Exch. 299. 
Perhaps most of the English cases can be reconciled in result, if not on principle, 
on the ground that where a business relation exists between promisee and bene- 
ficiary an agreement by the promisee to act as trustee of his technical right of 
action can be implied, but not in cases of pure gifts. Certainly there is strong 
reason in business contracts to find some way of enforcement. The whole 
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machinery, however, is obviously fictitious. If the fiction is to be employed, 
there seems to be no good reason why it should not be applied to all contracts 
for the sole benefit of a third person. The correct and frank method would be 
to give the sole beneficiary a right of action in his own name. The New York 
court recently threw off the old shackles. Seaver v. Ransom, Ct. App. (N. Y.), 
October 1, 1918. See 32 Harv. L. REv. 82. It is hoped that the English courts 
will have the courage to do as much. 


CorporaATions— Ultra Vires: WHat Acts ARE Ulira Vires — ILL-DEFINED 
Opyects oF INCORPORATION.— The memorandum of association of a com- 
pany contained an objects clause enabling the company to carry on almost 
every conceivable kind of business which such an organization could adopt. 
Escape from liability was sought for an act done in the name of the 
company by its managers on the ground that the act was wlira vires. Held, 
that, under such a memorandum, the act was not wera vires. Cotman v. 
Brougham, [1918] A. C. 514. 

For a discussion of this case, see NOTES, page 279. 


EQUITABLE SERVITUDES — COVENANT BY ASSIGNEE OF COPYRIGHT TO Pay 
RoyALTIES — VENDOR’s LIEN. — Assignee of a copyright covenanted to pay 
certain royalties and to assign only to successors in business subject to the 
terms of the deed assigning the copyright. In an action by the covenantee 
against a subsequent assignee of the copyright with notice of the covenant, 
held, that the subsequent assignee was under no contractual liability to pay 
royalties; that the original assignment and covenant therein did not make the 
royalties a charge upon the copyright, and that as the original deed of assign- 
ment did not make the royalties a part of the purchase money it did not have 
the effect of reserving a vendor’s lien for unpaid royalties. Barker v. Stickney, 
[1918] 2 K. B. 356. 

For further discussion of the principles involved, see NoTEs, page 278. 


EVIDENCE -~ PRIVILEGED COMMUNICATIONS — ATTORNEY AND CLIENT — 
CoMMUNICATION MADE UNDER MISTAKE TO ATTORNEY OF OPPOSITE PARTY. 
— Shortly after a highway accident, the solicitor of the prospective defendant 
called on the injured party and secured from her a signed statement in regard 
to the collision. Although there was no fraud, the plaintiff signed in the belief 
that she was making the statement to her own solicitor. Plaintiff applied for 
discovery. Held, that the document was privileged. Feuerheerd v. London 
Omnibus Co., [1918] 2 K. B. 565; 53 L. J. 332. 

Communications between attorneys and their clients in relation to legal 
interests have long been privileged. Muinet v. Morgan, L. R. 8 Ch. 361; Crosby 
v. Berger, 4 Edw. (N. Y.) 254 (affirmed in 11 Paige, 377). This means that the 
communication cannot be used as evidence without the consent of the client. 
See 4 WicMoRE, EVIDENCE, § 2324. The modern ground for the rule is the 
need of freedom in consultation with attorneys. Hatton v. Robinson, 14 Pick. 
(Mass.) 416; Wade v. Ridley, 87 Me. 368, 32 Atl. 975. See 4 WicmoreE, Evt- 
DENCE, § 2291. On the same principle the client should not bear the dangerous 
burden of using more than a due precaution in selecting his attorney. Hence 
the privilege has been properly extended to cases of bona fide belief in the 
alleged attorney’s professional status. People v. Barker, 60 Mich. 277, 27 
N. W. 530; State v. Russell, 83 Wis. 330, 53 N. W. 441; Rex v. Choney, 17 
Manitoba, 467. See 4 WiGMORE, EVIDENCE, §§ 2302, 2310. However, a 
communication made to a solicitor known to be acting as counsel for the oppo- 
site party has been rightly held not privileged. Tobakin v. Dublin Tramways 
Co., [1905] 2 Ir. Rep. 58. In former cases the communication was procured 
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by the fraud of the opposing counsel, but the policy of the privilege clearly 
extends to the principal case. By the denial of discovery on the ground of 
privilege the plaintiff is assured that the statement cannot be used as evidence 
against her and is thus given all needed protection. 


EvipENCE — RES GESTAE — DECLARATIONS OF AGENT — ADMISSIBILITY IN 
CORROBORATION. — The defendant’s chauffeur struck and killed plaintiff’s 
son. Ten or fifteen minutes later, apart from the scene of the accident, the 
chauffeur, in reply to a question, said he was driving on a mission for his em- 
ployer. This declaration was admitted in evidence. Held, the declaration 
should have been excluded. Frank v. Wright, 205 S. W. 434 (Tenn.). 

Declarations of an alleged agent are not competent against the alleged prin- 
cipal to prove the fact of agency, because there is no authority to make such 
admissions. Yoshimi & Co. v. U. S. Express Co., 78 N. J. L. 281, 73 Atl. 45; 
Ennis v. Wright, 217 Mass. 40, 104 N. E. 430. But if the agency is otherwise 
prima facie proved, they become admissible in corroboration. Mullen v. 
Quinlan & Co., 195 N. Y. 109, 87 N. E. 1078; Lemcke v. Funk & Co., 78 Wash. 
460, 139 Pac. 234. As in the principal case, where the defendant owned the 
automobile, and where the driver was regularly employed as a chauffeur, the 
fact of agency on this occasion is presumed. Stewart v. Baruch, 103 App. Div. 
577, 93 N. Y. Supp. 161; Marshall v. Taylor, 168 Mo. App. 240, 153 S. W. 527. 
See Ludberg v. Barghoorn, 73 Wash. 476, 481, 131 Pac. 1165, 1167. But even 
if the agency is otherwise prima facie proved, the declarations are admissible 
only when they constitute a part of the res gestae. Lowden v. Wilson, 233 Il. 
340, 84 N. E. 245; U. S. Express Co. v. Rawson, 106 Ind. 215, 6 N. E. 337. By 
the better view statements are considered part of the res gestae if they are 
spontaneous utterances and made so soon after the act in issue as to negative 
deliberation and design. See 31 Harv. L. Rev. 801. On this point the in- 
stant case is sound. 


INSURANCE — WAIVER OF PRESUMPTION OF DEaTH. — A by-law of the de- 
fendant insurance company provided that long-continued absence would not 
be regarded as evidence of death or raise a presumption thereof. Plaintiff 
relied on the presumption raised by seven years’ absence. Held, the effort to 
force new rules of evidence on the court was void. Gaffney v. Royal Neighbors 
: of America, 174 Pac. 1014 (Idaho). 

Formerly courts held invalid agreements that tended to deprive them of 
their jurisdiction. Horton v. Sayer, 4 H. & N. 643; Hall v. People’s Mutual 
Fire Insurance Co., 6 Gray (Mass.) 185; Muldrow v. Norris, 2 Cal. 74. Though 
such is no longer true, present-day courts do hold certain contracts invalid on 
the grounds, that where there is a relationship between parties, one of whom 
is not an absolutely free agent under nineteenth-century economic theory, the 
courts should protect the weaker party by limiting the freedom of contract 
with the stronger. Thus, an agreement in a lease giving the landlord power 
to confess judgment in an action of forcible detainer is void. French v. Willer, 
126 Ill. 611, 18 N. E. 811. On similar principles the law limits the defenses 
of surety companies. Segari v. Mezzei, 116 La. 1026, 41 So. 245. Legislatures, 
with due regard to corporate interests, have prescribed such rules for the con- 
duct of the business of insurance as will best protect the interests of the in- 
sured. Commonwealth v. Vrooman, 164 Pa. St. 306, 30 Atl. 217; N.Y. Life 
Insurance Co. v. Hardison, 199 Mass. 190, 198, 85 N. E. 410, 413; Equitable 
Insurance Co. v. Commonwealth, 113 Ky. 126, 67 S. W. 388; Orient Insurance 
Co. v. Daggs, 172 U. S. 557. It is doubtful, however, whether contracts made 
in accord with the by-law in the principal case give the insurance companies 
such undue advantages over individuals as to render the by-law void asagainst 
public policy. 
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MonicrpaAL CoRPORATIONS — APPOINTMENT TO OFFICE — APPROVAL — RE- 
CONSIDERATION. — A statute provided that the members of the Board of 
Education were to be appointed by the mayor, with the approval of the city 
council. Pursuant to this provision the mayor appointed, and the city council 
approved, certain persons as members. Subsequently, the city council, re- 
considering its vote of approval, disapproved the appointments. Held, that 
there had been no valid appointment to office as the ordinary parliamentary 
rules, allowing the city council to reconsider its action, applied. People v. 
Davis, 120 N. E, 326 (Ill). 

An appointment to office is completed when the last act required has been 
performed. State v. Barbour, 53 Conn. 76, 22 Atl. 686; Draper v. State, 175 
Ala. 547, 57 So. 772; Marbury v. Madison, 1 Cranch (U. S.) 137. In the prin- 
cipal case the last act was the approval by the city council. People v. Bissel, 
49 Cal. 407. An appointment to office by whomsoever made is intrinsically 
an executive act, and the city council in appointing acts in an executive capac- 
ity. State v. Wagner, 170 Ind. 144, 82 N. E. 466; State v. Longdon, 68 Conn. 
510, 37 Atl. 383; Haight v. Love, 39 N. J. L. 14; Achley’s Case, 4 Abb. Pr. (N. Y.) 
35; State v. Barbour, 53 Conn. 76, 22 Atl. 686. And it is submitted that ap- 
proval of an appointment, though by a legislative body, being but one of the 
steps required for a valid appointment, is also an executive act. Accordingly, 
‘by approving the appointment the city council has exercised and exhausted 
its power, and the appointee is seised of the office. In re Fitzgerald, 88 App. 
Div. (N. Y.) 434, 82 N. Y. S. 811. Contra, Dust v. Oakman, 126 Mich. 717, 
86 N. W. 151. Thus, being vested with the office, reconsideration of the ap- 
proval is ineffectual, and the appointee remains seised of the office until re- 
moved by a body having the power of removal. In re Fitzgerald, supra; Achley’s 
Case, supra; Haight v. Love, supra; Marbury v. Madison, 1 Cranch (U. S.) 137, 
162. See 2 Ditton, MunIcripAL CorPoRATIONS, 5 ed., § 466. 


MUonIcIPpAL CORPORATIONS — COMPENSATION FOR SPECIAL SERVICES. — The 
plaintiff’s fire-department was summoned to prevent the outbreak of fire in 
defendant’s acid plant, the roof of which had caved in. The immediate danger 
passed, defendant requested that several men be supplied to watch the premises 
temporarily. Plaintiff sues for compensation for the services of the fire- 
department and of the special watchmen. Held, it may recover for the latter, 
but not the former. Grays Urban District Council v. Grays Chemical Works, 
Limited, [1918] 2 K. B. 461. 

For a discussion of this case, see NOTES, page 282. 


MounicrpAL CORPORATIONS — MAINTENANCE OF RAaILwAy CRrossIncs — 
SURRENDER OF PoLiceE Power. — The complainant railway, being the owner 
of a right of way in the city, granted to the city the right to extend a street 
over the complainant’s tracks, in consideration of which the city agreed that 
a crossing should be maintained without expense to the railway company. 
Subsequently, the city passed an ordinance requiring the railway company 
to bear the expense by operating safety gates at this crossing. To a bill by the 
complainant which seeks to enjoin the enforcement of this ordinance, the city 
demurs, alleging that the contract amounts to a surrender of the city’s police 
power and so is not binding. Held, that the demurrer be overruled. Florida 
East Coast R. Co. v. City of Miami, 79 So. 682 (Fla.). 

It is well settled that a city cannot by contract limit or give up the exercise 
of any police power delegated to it by the state. Jacksonville v. Ledwith, 26 
Fla. 163, 7 So. 885; State v. Laclede Gaslight Co., 102 Mo. 472, 14 S. W. 974; 
City of Chicago v. Chicago Union Traction Co., 199 Ill. 259, 65 N. E. 243. See 
16 Harv. L. Rev. 436. A common illustration of the exercise of such power 
is found in enactments by city legislative bodies requiring that railway com- 
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panies shall without compensation provide safety appliances at street cross- 
ings. Delaware, etc. R. Co. v. East Orange, 41 N. J. L. 127; Village of Clara 
City v. Great Northern R. Co., 130 Minn. 480, 153 N. W. 879; Cincinnati, I. 
& W. R. Co. v. City of Connersville, 218 U.S. 336. See 3 ABBotT, MUNICIPAL 
Corporations, § 854. If at the time in question there is a preéxisting right 
on the part of the city to require the railway company to maintain the cross- 
ing without compensation, an agreement by which the city gives up that right 
is obviously invalid. State v. Great Northern R. Co., 134 Minn. 249, 158 N. 
W. 972; Northern Pacific R. Co. v. Minnesota, 208 U. S. 583. But in the prin- 
cipal case the city had no preéxisting right to give up. The railroad owned 
the land and there was no street over it. Not until the railroad granted to 
the city the right to open a street over its property did the city acquire any 
police power over the crossing. State v. Chicago, St. P., M. & O. R. Co., 85 
Minn. 416, 89 N. W. 1. Since, therefore, the contract with the railway com- 
pany was not a surrender of the city’s police power, the subsequent ordinance 
in violation thereof was null and void. 


NEGLIGENCE — CHARITABLE CORPORATION — LIABILITY OF HOSPITAL TO 
Pay PATIENT FOR NEGLIGENCE OF Its SERVANTS. — Plaintiff’s intestate was 
confined in the hospital of defendant, a charitable corporation without capital 
stock and paying no dividends. Owing to insufficient guarding, he jumped 
from a window in a delirium and was killed. He paid fifteen dollars a week for 
his care. Held, that defendant was not liable for the negligence of its servants. 
Mikota v. Sisters of Mercy, 168 N. W. (Iowa) 219. 

Where the injured person was wholly a recipient of the charity, the charitable 
funds are generally not chargeable with damages for the torts of servants. 
Abston v. Waldon Academy, 118 Tenn. 25, 102 S. W. 351. Contra, Donaldson 
v. General Public Hospital, 30 New Bruns. 279. Where the injured person 
paid for his care the institution is still immune. Downes v. Harper Hospital, 
tor Mich. 555, 60 N. W. 42; Thornton v. Franklin Square House, 200 Mass. 
465, 86 N. E. 909. Contra, Mersey Docks v. Gibbs, 1 H. L. 93; Glavin v. Rhode 
Island Hospital, 12 R. I. 411. But where the plaintiff was not a recipient of 
the charitable services, liability has often been imposed. Bruce v. Central 
Methodist Episcopal Church, 147 Mich. 230, 110 N. W. 951; Gamble v. Vander- 
bilt University, 138 Tenn. 616; 200 S. W. 510 (1918). In support of the rule of 
non-liability it is said that the trust funds must not be diverted to pay such 
claims. See Fire Insurance Patrol v. Boyd, 120 Pa. 624, 647, 15 Atl. 553, 557. 
But see 31 Harv. L. Rev. 481. The cases imposing liability in favor of persons 
not recipients of the charity are inconsistent with this reasoning. Some courts 
base non-liability on an implied agreement not to hold the institution liable. 
See Powers v. Mass. Homeopathic Hospital, 109 Fed. 294, 303. This seems 
fictitious, especially where the patient pays. The question turns upon the 
policy behind the rule of respondeat superior. It is said that one who employs 
another to do an act for his benefit should bear the risk of injury therefrom to 
third persons. See Hall v. Smith, 2 Bing. 156, 160; Hearns v. Waterbury 
Hospital, 66 Conn. 93, 125, 33 Atl. 595, 604. But “benefit” here should mean 
the furtherance of an enterprise in which one is engaged. A strong additional 
reason lies in the need of liability in order to secure careful management. See 
31 Harv. L. Rev. 482. Charitable institutions form no exception. 


NEGLIGENCE — PROXIMATE CAUSATION — THE INTERVENTION OF AN ILI- 
LEGAL Act — Tue LusiTaNnIA.— The British passenger-carrying merchant- 
man, Lusitania, sailed from New York for Liverpool with the knowledge that 
Germany had declared a submarine blockade of the waters surrounding 
England and Ireland. While at sea numerous wireless advices were received 
from the British Admiralty as to the activities and location of submarines, 
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as to the best course to pursue, and a warning to reach port at dawn. These 
advices were followed or disregarded by the captain as he saw fit. The ship 
was sunk without warning by a submarine and in a petition to determine 
liability, held, that the petitioner was not liable as not negligent, or if negli- 
gent, such negligence was not the proximate cause of the injury. The Lusi- 
tania, 251 Fed. 715. 

As the existence of the submarine zone was known to all, the passengers 
could expect no more of the petitioner than that he use due care under the 
circumstances, the submarine menace being a circumstance. See 31 Harv. 
L. Rev. 306. The disregard of the advices, based on observations and sub- 
marine activities, can scarcely be justified on the grounds that the commanding 
officer of a merchantman be left free to exercise his own judgment. The ad- 
vices and previous sinkings showed the menace to be at its height off the im- 
mediate south coast of Ireland, and the reasonableness of a course around the 
north of Ireland or one farther south, putting in at a different port, seems to 
have been overlooked. See Express Co.v. Kountze Bros.,8 Wall. (U.S.) 342; The 
George Nicholaus, Fed. Cas., No. 13,578; The Union Insurance Co. v. Dexter, 
52 Fed. 152. In order to reach port at dawn, why slacken speed in the danger 
zone instead of farther out at sea? Again it is not so clear that the crew was 
free from negligence, as negligence is not to be measured by poise of tempera- 
ment, excitability, or the reverse. See Bessemer Land Co. v. Campbell, 121 
Ala. 50, 60. The illegal intervening act, as any other intervening act, would 
break the chain of causation only if it could not have been anticipated. Filson 
v. Pacific Express Co., 84 Kan. 614, 114 Pac. 863, 29 Harv. L. REv. 453. See 
J. Smarn, “Legal Cause in Actions of Tort,” 25 Harv. L. REv. 103,121. That 
the Lusitania did not anticipate the sinking is not so clear as the court seems 
to think. On the two previous voyages, the Lusitania hoisted the American 
flag and their act was justified on the grounds that Germany had announced 
her intention to sink British merchantmen on sight. It is unfortunate that 
the decision was not confined more strictly to the facts and a proper applica- 
tion of the law thereto. 


REFORMATION OF INSTRUMENTS — REFORMATION FOR MISTAKE oF Law. — 
A written contract contained, after the description of the estates and specified 
properties to be conveyed, the words, “and all other improvements.” The 
parties had previously agreed, orally, that certain sugar mills and machinery 
should be excepted, but no mention of this was made in the contract. The 
defendant by his answer, in effect a bill in equity, seeks reformation of the con- 
tract. Held, that equity will reform for mutual mistake of law where the con- 
tract fails to express the intention of the parties. Philippine Sugar, etc. Co. v. 
Philippine Islands, 247 U. S. 385. 

For a general discussion of the principles involved, see NoTEs, page 283. 


SALES — CONDITIONAL SALES — RIGHT OF VENDOR Versus SUBVENDEE. — 
Plaintiff sold an automobile to X. The title thereto was to remain in the 
plaintiff until the note, given for the residue of the purchase price, had been 
paid. X sold the automobile to the defendant, a bond fide purchaser without 
notice. Plaintiff sues the defendant in replevin. Held, the plaintiff can re- 
cover. Gamble v. Shingler, 96 S. W. 705 (Ga.). 

If a vendor transfers possession of the goods to the vendee, but retains 
legal title as security, the sale is conditional. Swmner v. Woods, 67 Ala. 139; 
WILLISTON, SALES, § 7. The vendee may transfer his beneficial interest to a 
third person. Nat’l Cash Register Co. v. Wapples, 52 Wash. 657, 101 Pac. 227. 
If he assumes to transfer more, it is a conversion, and the vendor, at common 
law, is not estopped, despite the deceptive situation created by conditional 
sales, from immediately pursuing his rights against a bond fide subvendee. 
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Lorain Steel Co. v. Norfolk & Bristol Street Ry. Co., 187 Mass. 500, 73 N. E. 
646; Riley v. Dillon, 148 Ala. 283, 41 So. 768. At the present time Factors’ 
Acts, Recording Statutes, or judicial legislation operate to give a bond fide 
subvendee an absolute title if the conditional sale is not recorded. Lee v. 
Butler, (1893) 2 Q. B. 318; Gartrell v. Clay, 81 Ga. 327, 7 S. E. 161; Lincoln v. 
Quynn, 68 Md. 299. In these jurisdictions if the conditional sale is recorded, 
and if there is a tortious resale, the vendor’s right of action, as at common law, 
comes into being the instant the vendee assumes to treat the property as his * 
own. 


VENDOR AND PURCHASER — RIGHTS AND LiABILITIES — FORFEITURE OF 
PAYMENTS — DEFECTIVE Notice oF INTENT TO ForFeIt.—A statute al- 
lowed a vendor of land to take advantage of a provision in a contract provid- 
ing for a forfeiture of all money paid, on default of the vendee. A notice to 
the vendee indicating an intent to forfeit the contract in thirty days was 
required. Though the parties had agreed on the land to be sold, the contract 
misdescribed the location of the land, and the notice to forfeit after the default 
of the vendee contained the same mistake. Held, that the notice is ineffectual 
to forfeit the payments. Liewen v. Blau, 168 N. W. 811 (Ia.). 

The vendee in a contract to purchase land on which part of the price has 
been paid is, by virtue of his equitable ownership, practically in the position 
of a mortgagor, the vendor holding the legal title as security only for the pay- 
ment of the balance. See Pomeroy, Equity, 3 ed., § 1260, note 3; 29 Harv. 
L. REv. 791. After a default by the vendee, a foreclosure, strict or by sale, is 
usually necessary to deprive the vendee of his equitable ownership. Bruce v. 
Tilson, 25 N. Y. 194; Button v. Schroyer, 5 Wis. 598. See 28 Harv. L. Rev. 
641. Where a power is given to the vendor to forfeit the equitable ownership, 
the situation resembles that of a mortgagee with a power of sale. In the exer- 
cise of a power of sale, a material misdescription in the notice is fatal. See 
2 Jones, Mortcaces, 6 ed., § 1840. Further, there will be no reformation of 
the defective exercise of the power. Haly v. Bagley, 37 Mo. 363. The prin- 
cipal case follows out the analogy to the mortgage, and is another indication 
that the vendee has a property interest as a consequence of his right to specific 
performance. 


War — Prize Court— NEUTRAL OR ENEMY CHARACTER — ORDER IN 
Councit. — An Order in Council adopting Article 57 of the Declaration of 
London provided that “the neutral or enemy character of a vessel is deter- 
mined by the flag which she is entitled to fly.” A vessel, in fact, owned by 
the German government, but entitled to fly the Greek flag, was claimed by 
her registered owner, a Greek. Held, that the registered owner was not entitled 
to the vessel, the prize court not being bound by the Order in Council. The 
Proton, [1918] A. C. 578. 

Prize courts ordinarily proceed in accordance with the principles of inter- 
national law. The Divina Pastora, 4 Wheat. (U. S.) 52; Mitchell v. Rodney, 
2 Bro. P. C. 423. See LAWRENCE, PRINCIPLES OF INTERNATIONAL Law, 4 ed., 
478; 7 Moore, INTERNATIONAL Law Dicest, § 1229. But, where municipal 
law clearly conflicts with international law, prize courts are bound by mu- 
nicipal law. The Amy Warwick, 2 Sprague, 123; Mortensen v. Peters, 14 Scots. 
L. T. R. 227. See The Queen v. Keyn, [1876] 2 Ex. D. 63, 160; Picciorto, 
RELATION OF INTERNATIONAL LAW TO THE LAW OF ENGLAND AND OF THE 
Unttep States, 48-58. According to international law the neutral or enemy 
character of a vessel is determined by an examination of all the relevant 
circumstances. Rogers v. The Amado, 20 Fed. Cas. No. 12005; Batten v. The 
Queen, 11 Moore P. C. 271. See WHEATON, INTERNATIONAL Law, 8 ed., 425, 
note; LusHINGTON, MANUAL OF NAVAL PRIZE Law, 54; 7 Moore, INTER- 
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NATIONAL LAw DicEst, §§ 1237, 1238. By limiting such determination to the 
single circumstance of the flag she is entitled to fly, Article 57 of the Declara- 
tion of London, therefore, purported to change the law of nations; but the 
neutral and belligerent powers in the present war have not considered that 
declaration as binding. See “Diplomatic Correspondence between the United 
States and the Belligerent Governments” in Sup. TO 9 AMER. Jour. oF INT. 
Law, July, 1915, 1-8; Declaration of London Order in Council, No. 2, 
1914, Ibid., 14. However, the Order in Council adopting Article 57 itself pur- 
ported to preclude the prize court from going behind the flag a vessel is en- 
titled to fly to ascertain its actual ownership. But an Order in Council is 
executive not legislative in character and so, unlike an Act of Parliament, 
cannot change municipal law. The Zamora, [1916] 2 A. C. 77. See 3 PHILuI- 
MORE, INTERNATIONAL LAW, 3 ed., 654. In holding the prize court not bound 
by the Order in Council and in adhering rather to international law, the de- 
cision in the principal case, therefore, seems sound. 


Wits — RevocasBriity or Jornr Writs. — Husband and wife made a 
joint will. The property devised was certain land of the husband’s, certain 
land of the wife’s and ten acres in which each owned a moiety. All of the 
wife’s interest was devised to the defendants, — the grandchildren; while all 
of the husband’s interest, excepting a small fraction, was devised to the com- 
plainant and another daughter. The wife died and her devises were probated. 
The husband then conveyed his interest, contrary to the will, to the grand- 
children by deed to take effect upon his death. On the death of the husband, 
complainant brings suit in the nature of specific performance to enforce the 
provisions in her favor. Held, equity will grant the relief. Walliams et al. v. 
Williams, 96 S. E. 749 (Va.). 

A joint will is revocable by either party as to that respective party’s dis- 
position. See SCHOULER, WILLS, 5 ed., 458 a. But equity will act to prevent 
the surviving testator of a joint or a mutual will from defeating the object of 
the will, providing there was a contractual relation and sufficient considera- 
tion between the cotestators. Dufour v. Pareia, 1 Dick. 419; Edson v. Parsons, 
155 N. Y. 555, 50 N. E. 265; Deseuwmeur v. Rondel, 76 N. J. Eq. 394, 74 Atl. 
703. See 28 Harv. L. REv. 248-50. Such prevention is, however, purely an 
equitable defense and does not affect the legal relationship. See Sumner v. 
Crane, 155 Mass. 483, 29 N. E. 1151; Albery v. Sessions, 2 Ohio N. P. 237; 
Peoria Humane Society v. McMurtrie, 229 Ill. 519, 82 N. E. 319; Buchannan 
v. Anderson, 70 S. C. 454, 50 S. E. 12. See also 28 Harv. L. Rev. 248. The 
test of consideration is no different from that of ordinary contracts. The ques- 
tion, however, often arises as to what evidence is necessary to establish the 
contractual relation between the testators. As shown by the principal case 
direct evidence is unnecessary. The instrument itself presumptively favors 
this view inasmuch as it has all the earmarks of a contract. And where a 
husband and wife devise to near of kin, the devise of itself may be sufficiently 
indicative since the co-testators have an obviously mutual interest in such 
reciprocal or joint devises. Frazier v. Patterson, 243 Ill. 80, 90 N. E. 216. 
See Bower v. Daniel, 198 Mo. 289, 95 S. W. 347, 359; Campbell v. Dunkel-berger, 
153 N. W. 56, 58 (Ia.). See contra, Ginn v. Edmundson, 173 N. C. 85, 91 S. E. 
696. 
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A Manvat on LAND REGISTRATION. With a full, complete annotated copy of 
the Land Registration Act of the state of Georgia. By Arthur Gray 
Powell. Atlanta: The Harrison Company. 1917. pp. XV, 449. 8vo. 


The Torrens System of land registration would seem to be an ideal method 
of securing stability in ownership of realty. The old system of recording 
merely transfers left, as every conveyancer knows, the security of land transac- 
tions often in doubt, and the purchaser at the mercy of some forgotten heir or 
neglected dower interest. All this is done away with by the decree of court, 
after due notice and other formalities, declaring title to be in the registrant, 
and all other claims barred forever. The state, to be sure, ordinarily guarantees 
out of funds supplied by fees that claimants barred through negligence or omis- 
sion . the registrar shall be indemnified. But such mistakes do not affect 
the title. 

The expense of the system, however, renders resort to it by no means uni- 
versal, and indeed for many titles it is unnecessary. It seems to be most 
serviceable in three classes of cases. First: Certain classes of city property 
which change hands frequently or are often mortgaged. The registered title 
passes easily from hand to hand, and also may be as liquid a security as a 
stock certificate. These titles it is cheaper and more expedient to register, 
and thus to avoid the expense and delay of a new search by each careful pur- 
chaser who is unwilling to rely on any lawyer but his own. Second: Land 
constantly the prey of vague, shadowy claims of easements, such as the familiar 
local assertion of rights of way over seashore property to the ocean. By regis- 
tration these incumbrances are dismissed or at least well defined. Third: 
Certain country property where it is desirable accurately to fix boundaries. 
Much of the work of the registrar lies here where, owing to the introduction of 
new lines.of street railways or other improvements, land hitherto vacant and of 
little value has begun to sell by the foot instead of by the acre. Nevertheless, 
much land will not find its way to the registrar,— for instance, residential 
rural or urban property which seldom changes hands. Here it is cheaper and 
often as safe to rely on one’s own lawyer. 

As late as 1917 fifteen states, Hawaii, and the Philippine Islands had acts 
based on the Torrens System. The Georgia act of that year has called forth 
the present volume by one mainly responsible for it. The book is purely local, 
except for the reprinting of the Uniform Land Registration Act with the 
notes of the commission. To Georgia lawyers Judge Powell has rendered a 
valuable service. The divergences in practice between the states, although 
the same spirit underlies all the statutes, renders it desirable that an equally 
public-spirited lawyer in each jurisdiction should emulate his example, rather 
than each bar should be obliged to wait for a magnum opus. Especially is 
this true in view of the limited acceptance of the Uniform Act. 

JosEPpH WARREN. 





THe LAW AND PRACTICE OF RECEIVERS. By Ralph E. Clark. Cincinnati: 
W. H. Anderson Company. 1918. Two volumes. pp. lxxxv, 2176. 


This is unquestionably the most satisfactory work for the practitioner’s use 
at the present day on the subject with which it deals. Volume one treats of the 
law of receivers as laid down by the courts, from time to time. The opening 
chapter is devoted to the origin of receivers and the concluding chapter dis- 

cusses the duration of receiverships, the removal and discharge of receivers. 
The various phases and subdivisions of the law of receivers as laid down by the 
courts are treated in the intervening chapters. 
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Volume two presents the law of receivers so far as it is controlled by statutes. 
Those which affect the procedure in receiverships are considered, and a chap- 
ter is devoted to those which affect not only the procedure in receivership 
cases, but also the substantive rights of litigants, claimants and receivers them- 
selves; though limitations of space make it impossible to print the text of the 
numerous state statutes in full. Volume two also contains the important fea- 
ture of a collection of about two hundred practical forms, which have been 
gathered from actual cases pending or adjudicated in the highest courts. A 
chapter is added on the subject of ‘Custodians of Alien Enemy Property”’; 
and, in order to present the subject intelligently, the author has touched gener- 
ally upon the subject of ‘Trading with the Enemy.” He has printed and com- 
mented on the United States Trading with the Enemy Act, and referred to the 
several English Trading with the Enemy Acts, with the decisions under them. 

The author’s work has, on the whole, been well and thoroughly done, but 
the book does not entirely escape the besetting sins of modern American law 
writing, of which we can give only one illustration. At the end of section 507, 
speaking of contracts of service, the author says: “A specific performance by 
the receiver would be a form of satisfaction or payment which the receiver 
cannot be required to make. As well might he be decreed to satisfy the demand 
for specific performance by money as by the service sought to be enforced.” 
These identical words are repeated as true of contracts generally, in section 517. 
A different authority is cited for the proposition in the two places where the 
statement occurs, and there is no cross-reference. The statement which is 
taken from a decision of the Supreme Court cited by the author under section 
517, while true under the particular facts of that case, is not true as a general 
proposition, and was not stated as such by the court. There seems no doubt 
that a court might order its receiver to continue performance even of a contract 
to employ another; and if the contract in question related to property in the 
receiver’s hands, and had created an equitable right therein, as in the typical 
case of a contract to sell land, it seems clear that it would be the duty of the 
court to order its receiver specifically to perform the contract. 

The mechanical execution of the book leaves nothing to be desired. 





A BretiocraPHy oF MuwnicrpaL Utitity REGULATION AND MUNICIPAL 
OwnersHip. By Don Lorenzo Stevens, M.B.A. Being Volume IV of 
“Harvard Business Studies.” Cambridge: Harvard University Press. 
1918. pp. viii, 410. 


This is an elaborate and thorough bibliography of a topic of the greatest 
contemporary interest. The regulation of public utilities and, as the only 
alternative, public ownership are the rival palliatives of high charges and poor 
service; and the considerations are much the same whether the contest is 
staged in nation or incity. The references here given will enable one to study 
the entire subject or any aspect of it from every point of view. To the states- 
man, the author, and the debator it will be invaluable; and to the lawyer it 
is indispensable, since his practice must sooner or later bring him into the thick 
of the discussion. That this is the case is shown by the large proportion of 
the titles here enumerated which represent the professional work of lawyers. 

The compiler has wisely decided to omit the merely ephemeral literature 
of the subject; and his principle of exclusion has been conservatively admin- 
istered. He has appended pithy judicious annotations to each title, a practice 
which enormously increases the value of the work. The scope of the bibliog- 
raphy is shown by the chapter-headings: General Works, History of Utilities and 
of Regulation, Franchises, Public Service Commissions, Valuation, Rates, Taxa- 
tion, Holding Companies, Municipal Ownership. There is an excellent index. 





